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PREFACE.

In order to be able to point out the laws and regulations best adapted
to increase safety and efficiency in the mineral industries in the
United States, the Bureau of Mines has undertaken the work of
codifying all laws, rules, and regulations relating to mining, the
primary purpose being to aid legislative bodies in framing uniform
laws that would be an aid to the mining industry.

The United States mining statutes have been in force for almost
half a century. The original enactment of 1866 was supplanted
by the revision of 1872. No other revision has ever been undertaken,
only a few amendments have been added, and the statutes have
been made to apply to additional varieties of mineral deposits.

The first statute was enacted when mining on the public domain
was in its infancy and before the needs of the industry were either
understood or appreciated. The act was necessarily imperfect and
in many respects indefinite, uncertain, and subject to a variety of
interpretations. A perfect system of mining laws could not be
expected in advance of both experience and development, nor
could the act of 1866, or the revision of 1872, anticipate the future
demands of the industry and provide for the various and complicated
contingencies that have since arisen in the conduct of mining opera-
tions. ‘

Since 1866 the mineral industries of the country have grown
enormously. The capital invested in mining and allied industries
mn the United States amounts to billions of dollars, and these indus-
tries employ no less than 3,500,000 men. With this growth many
legal questions have arisen that have led to a great number of con-
flicting decisions being handed down by the courts in their endeavors
to define, construe, and apply to new conditions the vague or con-
flicting provisions in the statutes. ’

As a result of defective or indefinite laws the miner, in pursuing
his enterprise on the public domain and in attempting to locate and
acquire what the Government intended to give him, has been involved
in difficulties and in harassing and expensive litigation.

This bulletin presents, in connection with each section and statute,
abstracts of decisions of all courts and executive officers construing
these acts, every such abstract being printed with appropriate title

lines and headings in logical order immediately after the section or
| statute explained or interpreted. Thus the status of every Federal
/ m
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mining law is shown, the purpose being to make the abstracts intelli-
gible to all interested persons and to point out how the courts
eliminate many defects and uncertainties and aid in the practical
- application of the statutes. In this way one is aided in determining
the course to be taken in applying the provisions of a statute to a
particular contingency.

This publication is for the benefit of those engaged in various
mining enterprises, it being intended to serve as a guide in the location
of claims and in the determination of mining rights and duties, and
also to point out the right road to follow in order to insure increased
efficiency and greater safety in the conduct of mining operations.

J. A. HoumEs.



AUTHOR’S EXPLANATION.

This work is a codification and annotation of the Congressional
enactments relating to minerals, mineral lands, and mining. It
covers every enactment of Congress from the original ordinance of
1785 to the present time, as well as all sections of the Revised Statutes
of the United States relating to these subjects. These laws are
grouped according to their general subject matter, and are arranged
thereunder in numerical or chronological order. Many of the mining
statutes include matter not pertinent to the subject, and only those
parts of such acts are quoted as will properly show their relation to
minerals and mineral lands and indicate how they should be construed.
Some mining acts have been repealed or have become obsolete, and
others have become incorporated substa.ntmlly in sections of the Re-
vised Statutes; but these are retained in order to show the changes

"made, and the constructions placed thereon by the courts are given
as aids in construing the new or repealing acts.

The annotations consist of legal propositions abstracted from the
decisions of the various courts and executive officers of the Govern-
ment that have interpreted the sections and statutes so codified.
These legal propositions are arranged under the different sections
and acts with appropriate headings, titles, and subtitles, in logical
order, exhibiting the present status of each particular section or act
and its application to the subject of mines and mineral lands. The
annotations do not purport to be abstracts of decisions on the sub-
stantive law of mines and mining generally, but are limited strictly

to the interpretation placed on a given section or act definitely re-
ferred to by a court or executive officer by the number of the section
of the Revised Statutes or the volume and page of the Statutes at
Large in which the Congressional enactment is found.

It may be observed that the legal propositions stated are not -
always pertinent to the particular section or act under which they
are classed and of which they purport to give a construction. The
arrangement, however, is not an arbitrary one, but is so made for
the reason that the courts or officers in the construction of a particular
section or act definitely referred to by number or volume and page
incorporated in the decision matter not strictly pertinent to the par-
ticularsection or act so designated. This statement applies especially
to the interpretations placed on the sections of the Revised Statutes.

The decisions abstracted for the purpose of this work are those of
the United States Supreme Court, 234 volumes; the various Federal
courts, 214 volumes; the decisions of the General Land Office, 42

v



Vi EXPLANATION.

volumes; the decisions of the General Land Office as reported in
Copp’s Land Owner, 20 volumes; Copp’s Mineral Lands, 1 volume;
Copp’s Mining Decisions, 1 volume; Sickels’s Mining Laws and Deci-
sions, 1 volume; Opinions of the Attorneys General, 28 volumes, and
the decisions of the courts of last resort of the several States.

It is desired to make readily accessible to laymen and profeesional
men alike the contents of this work. For this purpose, and because
of their importance, the general mining sections of the Revised Stat-
utes have been placed first, followed by the sections and acts appli-
cable to coal and coal lands, as being second in importance. Then
follow miscellaneous sections and an alphabetical list of the various
other subjects treated. In addition to this arrangement there is a
general index of the subjects treated; a complete table of contents
.of the annotated subjects; a table of all sections of the Revised Stat-
utes and of all the United States Statutes at Large, arranged in
numerical and chronological order, and a similar table of all the sec-
tions and statutes cited in the annotations; a complete word index
to the sections, statutes, and the entire body of annotations, and a
table of cases, alphabetically arranged, of every case cited, with ref-
erence to the page or pages where any given case may be found. The
references to cases give the page of the volume of the report where the
case begins and also the particular page en which the stated propo-
sition is found.

A list of abbreviations used in the work is given to show the system
adopted and to designate by full title the publications so abbreviated.

Much care has been taken in the preparation of the work and the
object has been to make it both complete and accurate. Particular
effort has been made to adapt it to the needs of the practical miner
and to make it available and useful to nonprofessional persons en-
gaged in the various mining enterprises.

Acknowledgment is made of the valuable assistance rendered by
Clarence B. Dutton and Union B. White.

J. W. THOMPSON.
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UNITED STATES MINING STATUTES ANNOTATED.

By J. W. THOMPSON.

REVISED STATUTES AND STATUTES AT LARGE.

1. SECTIONS RELATING TO METALLIFEROUS MINING.
. ORIGINAL MINING ACT, AMENDMENT, AND REVISED
ACT, p. 632.
II. COAL-LAND SECTIONS AND STATUTES, p. 724.
IV. SECTIONS RELATING TO MISCELLANEOUS MINING
SUBJECTS, p. 829.

I. SECTIONS RELATING TO METALLIFEROUS MINING.
SECTION 2318, REVISED STATUTES.

In all cases lands valuable for minerals shall be reserved from sale,
except as otherwise expressly directed by law.
A. SYSTEM OF MINING LAWS.

B. MINERAL LANDS—-OWNERSHIP AND DISPOSAL, p. 2.
C. MINERAL LANDS—MEANING AND TEST, p. 4.

A. SYSTEM OF MINING LAWS.

1. BASIS OF PRESENT SYSTEM. .
2. CUSTOMB OF MINERS A8 PART OF SYSTEM.
3. PoLicY A8 TO MINERAL LANDS.

1. BASIS OF PRESENT SYSTEM.

The various provisions of the original mining statutes, including the several acts
of July 4, 1866 (14 Stat. 85), July 26, 1866 (14 Stat. 251), July 9, 1870 (16 Stat. 217),
May 10, 1872 (17 Stat. 91), February 18, 1873 (17 Stat. 465), and March 3, 1873 (17
Stat. 607), are codified and embodied within this and the following sections of the
Revised Statutes. .

Pacific Coast Marble Co. v. Northern Pac. R. Co., 25 L. D. 233, p. 235.

The whole scheme in reference to mineral lands of the United States is found in
these sections.

Blackburn v. Portland Gold Min. Co., 175 U. 8. 571, p. 586.

Black v. Elkhorn Min. Co., 163 U. S. 445, p. 447.

The act of May 10, 1872 (17 Stat. 91), was the foundation of the existing system of
mining laws by which citizens of the United States acquired rights to the public
mineral lands, and the provisions of that act are now embodied in this and the suc-
ceeding sections.

Reynolds v. Iron Silver Min. Co., 116 U. S. 687, p. 693.




2 UNITED STATES MINING STATUTES ANNOTATED.

This section, with sections 2319 R. 8. to 2326 R. 8., are parts of the system of pre-
emption laws providing for the sale and acquisition of title to the public mineral lands of
the United States; and as they concern the same subject-matter they must be construed
" together and effect must.be given to each section and provision of the law so far as

possible.
Silver Bow Min., etc., Co. v. Clark, 5 Mont. 378, p. 410.

2. CUSTOMS OF MINERS A8 PART OF SYSTEM.

This and other sections of the mining laws recognize and sanction the custom long
prevalent among the miners of the Pacific coast of organizing mining districts and
adopting local laws or rules governing the location, recording, and working of mining
clmms, and miners are authorized to make rules and regulatlons in addition to but
not in conflict with those prescribed by Congress.
312Goldq;ézl"leece Gold, etc., Min. Co. v. Cable Consol. Gold., etc., Min. Co., 12 Nev.

, p. 822.
3. POLICY A8 TO MINERAL LANDS.

This section is declaratory of the general policy of the Government with respect to
her mineral lands.

Kansas City Min. etc., Co. v. Clay, 3 Ariz. 326, p. 330.

This section is a cleardeclaration that the policy of the Government is to reserve
only such mineral lands as are available as such.

Richards v. Dower, 81 Cal. 44, p. 51.
Callahan v. James, 141 Cal. 291.

B. MINERAL LANDS—OWNERSHIP AND DISPOSAL.

1. RESERVATION OF MINERAL LANDS.

2. RESERVED FOR STATE SELECTIONS.

3. MANNER OF ACQUIRING TITLE TO MINERAL LANDS.

4. MINERAL LANDS ACQUIRED ONLY UNDER MINING LAWS.

5. MINERAL LANDS NOT DISPOSED OF AS AGRICULTURAL LANDS.

1. RESERVATION OF MINERAL LANDS.

This section declares generally that lands valuable for minerals shall be reserved
from sale except as otherwise directed by law.

Deffeback v. Hawke, 115U S 392, sp
Black v. Elkhorn Min. Co 445

Northern Pacific R. Co. v. Barden, 46 Fod. 5 592 gp 603, 610.
United States v. Central Pacific R. Co., 84 Fed. 218, p. 220.
Cadle, Inre, 3 L. D. 173.

Consol. MmCovallmms27LDlp15
Meiklejohn v. Hyde, 42 L. D. 144, p. 145.
KemvatmGCLOSp4
Hooper, Inre, 8 C. L. 0. 120
Twin Lake Consol. etc,Mm Co., In re, 10 C. L. O. 292, p. 298.
Alabama, Inre, 6 L. D. 483.

Lee Doon v. Tesh, 68 Cal. 43, p. 44

Madison v. Octave Oil Co., 154 Cal. 768, p. 771.

Van Ness v. Roone 160 Cal. 131, p. 140.

Silver Bow, etc . Co. v. Clark BMont 378, p. 411.

Noyes v. Chffor(i 37 Mont. 138, p. 142

Merrill v. Dlxon, 15 Nev. 401, p. 407.

City of Deadwood v. Wlnm.ker, 12 S. Dak. 515, p. 522.

Diamond Coal etc. Co. v. United States, 233 U. 8. 236 p- 249.

See United States v. SmPedm&Gmon,etc,Oo,4N Mex. 225, p. 294.
Hawke v. Deffeback, 4 Dak. 20, p. 27.



SECTION 2318, PP. 1-8. 3

The only lands excluded from any but mineral entry are lands valuable for minerals
or such as contain valuable mineral deposits.

United States v. Plowman, 216 U. 8. 872, p. 374.

Davis v. Weibbold, 139 U. 8. 507, p. 516.

Cmede & Cripple Creek Min. Co.'v. Uinta Tunnel Min., etc., Co., 196 U. 8. 337,
P 345.

The reservation in this section has been in force since December 1, 1873, at least,
and no title to public land known to be valuable for its minerals can be acquired in
Montana except under the mining laws.

Bourquin, In re, 27 L. D. 289,

See Deffeback v. Hawke, 115 IF 8. 392

The mineral lands of the United States are expressly reserved from sale except as
otherwise provided by law, and the rule is that no title from the United States to land
known at the time of sale to be valuable for mineral can be obtained in any way other
than a8 prescribed by the laws expremly authorizing the sale of such lands.

Walker, In re, 36 L. D. 495, p. 4

8ee Deffeback v. Hawke, 115 U. S 392, p. 404.

Mineral lands are reserved from sale except as otherwise expressly directed by law,
and the word ‘‘expressly ” has eignificance, as general legislation for disposal of public
lands has no application to mineral lands unless they are in terms referred to; and in
dealing with entries of nonmineral character Congress is not supposed to legislate as
to mineral lands or mineral entries.

Herman v. Chase, 37 L. D. 590, p. 591.

Pursuant to this section it has usually been specifically provided in the various
grants made by Congrees that mineral lands should be exempted and the exemption
uniformly embraces all lands known to be mineral in character at the date title thereto
would definitely vest.

South Dakota v. Delicate, 34 L. D. 717, p. 721.

Mineral lands reserved from sale under this section may be reserved for military
purposee by order of the President.

Fort Maginnis, In re, 8 C. L. 0. 1
Reservation of Land, In re, 17 Opmlons Atty. Gen. 230, p. 233.

The public mineral lands are reserved from sale except as directed, but are not
reserved from public uses.

City of Deadwood v. Whittaker, 12 8. Dak. 515, p. 522.
8ee Murray v. City of Butte, 7 Mont. 61.

2. RESERVED FOR STATE SELECTIONS.

An application by a State for indemnity school selections should be rejected where
the lands have been returned as mineral in character, unless the State has complied
with the regulations requiring notice and given aﬂirmatwe proof as to the character
of the land.

California, In re, 22 L. D. 204.

This section is only a concrete statement of prior statutes reserving mineral lands
from the consequences of the grant made in such prior acts, but it does not declare
that mineral lands located in a given State may not be selected in accordance with
the terms and provisions of the original act admitting such State into the Union.

Alabama, In re, 6 L. D. 493, p. 499.

3. MANNER OF ACQUIRING TITLE TO MINERAL LANDS.

By this and the following section Congress has provided the manner in which the
Govemment title to mineral lands may be acquired.

South End Min. Co. v. Tinney, 22 Nev. 19, p. 37
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This and succeeding sections provide for the acquisition of title to unappropriated
mineral landes belonging to the United States and states the mode of procedure in
acquiring such title, and entrusts the dispoeal of mineral as well as all other lands to
the Land Department.

Old Dominion Copper Min., etc., Co., v. Haverly, 11 Ariz. 241, p. 247.

4. MINERAL LANDS ACQUIRED ONLY UNDER MINING LAWS.

Land known to be valuable for gold, silver, cinnebar, and copper can only be
acquired pursuant to the mining laws.

Townsite of Deadwood, In re, 8 C. L. O. 18, p. 19.
Largey, Inre, 17 C. L. O. 8, p. 4.

Only lands valuable for mineral are subject to appropriation as mining claims.

Montana Central R. Co. v. Migeon, 68 Fed. 811, p. 814. )

Only mineral lands belonging to the United States are open to exploration, occupa-
tion, location, and purchase.

Logan, In re, 29 L. D. 395.

Lands valuable for mineral are not subject to private entry under this section.

Bush, In re, 11 L. D. 216.

6. MINERAL LANDS NOT DISPOSED OF AS AGRICULTURAL LANDS.

It is not the policy of the Government to dispose of its mineral lands as agricultural
or in any other way than as mineral lands, to be devoted to the pursuit of mining as
provided in the mining statutes.

Mining Co. v. Consolidated Min. Co., 102 U. 8. 167, g) 174.
Northern Pacific R. Co. v. Barden, 46 Fed. 592, p. 613.
Wood, In re, 10 C. L. O. 225.

If lands are valuable for mineral and are knowingly purchased as agricultural lands,
the patent issued by the Government conveys no title and may be set aside in an
action brought on behalf of the United States.

United States v. Culver, 52 Fed. 81, p. 83.

Lands valuable for mineral within the meaning of this section, and with knowledge
of their mineral character, can not be entered by cash entry as agricultural lands, as
they are not liable to purchase as such.

United States v. Culver, 52 Fed. 81, p. 83.

Diamond Coal etc. Co. v. United States, 233 U. 8. 236, p. 238.

Title to nonknown mineral land can not be secured under agricultural entry.
Murray v. White, 42 Mont. 423, p. 439.

Miueral lands are reserved from entry and settlement by the preemption and home-
stead statutes, but open to purchase by citizens of the United States.

United States v. San Pedro & Canon del Agua Co., 4. N. Mex. 225, p. 304.
C. MINERAL LANDS—MEANING AND TEST.

1. APPLICATION OF TERM ‘‘MINERAL.”
2. EXTENT OF MINERAL DEPOSITS OONTEMPLATED BY MINING
LAWS.
3. VALUABLE MINERAL DEPOSITS.
a. QUESTION OF FACT.
b. PLEADING AND PROOF.
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4. ENTRIES FOR AGRICULTURAL PURPOSES—EFFECT.

5. MINERAL AND AGRICULTURAL CONTESTANTS—BURDEN OF
PROOF.

6. PARTICULAR MINERAL SUBSTANCES INCLUDED IN SECTION.

1. APPLICATION OF TERM ‘‘MINERAL.”

The term “mineral’’ is not applicable to the vast tracts of country in the mining
States which contain precious metals in small quantities but not to a sufficient extent
to justify the expense of their exploitttion

Davis v. Weibbold, 139 U. 8. 507, eg

Montans, etc., R. Co. v. Migeon, Fed 811, p. 815.

The term “lands valuable for minerals” and the term ‘valuable mineral deposits’
of section 2319 R. 8., and the word “mine,’” used in section 2323 R. 8., the expression
“valuable deposits” in section 2325, R. 8., and the phrase ‘“‘mines of gold’’ in sec-
tion 2392 R. 8., all refer to substantially the same thing and embrace both veins or
lodes and placers.

Hawke v. Deffeback, 4 Dak. 20, p. 33.

The term ‘‘lands valuable for minerals,”’ as used in this statute, has not always
been strictly applied to natural mineral substances by the officers of the Land
Department.

Johnson v. California Lustral Co., 127 Cal. 283, p. 286.

2. EXTENT OF MINERAL DEPOSITS CONTEMPLATED BY MINING LAWS.

The nature and extent of the deposit of minerals which will make a tract of land
“mineral’’ or constitute a mine thereon within the meaning of this section has not
been judicially determined.

United States v. Reed, 28 Fed. 482, p. 486.

The exceptions of mineral land from preemption and settlement as contemplated
by the statutes do not exclude all lands in which minerals may be found, but only
those where the mineral is in sufficient quantity to add to their richness and to justify
expenditure for its extraction, and known to be such at the date of the grant. The
term ‘‘ mineral”’ in the sense of this statute is not applicable to lands which contain
precious metals in small quantity but not to a sufficient extent to justify the expense
of their exploitation.

Davis v. Weibbold, 139 U. 8. 507, pp. 519, 524.

United States v. Piowman 216 U. 372 p. 374.

Northern Pac. R. Co. v. Barden 46 Fed. 592 p. 600.

United States v. Central Pac. R. Co. 84 Fed. 218, p. 220.

To bring land within the terms of this section it must at least be shown that it con-
tains metals in quantities sufficient to render it available and valuable for mining
purposes.

Davis v. Weibbold, 139 U. S 507, P 520

AHord v. Barnum, 45 Cal. 48

v. Skiffich, 28 Colo. 362 p- 368.

Merrill v. Dixon, 15 Nev. 401, p. 407.

See United States v. Diamond Coal & Coke Co., 191 Fed. 786, p. 791.

Lands valuable for mineral are lands which it will pay to mine by the usual modes
of mining.

Townsite of Deadwood, In re, 8 C. L. O. 153, p. 155.

The statute does not reserve any land from entry as a homestead because some one
works some portion of it as mineral ground without any reference to the fact of whether
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there are any paying mines or not, but nothing short of known mines on the land capable
of being worked at & profit is sufficient to prevent such entry.

United States v. Reed, 28 Fed. 482,

Peirano v. Pendola, 10 L. D. 536, p. 538.

Nothing short of known mines on lands ordinarily capable of being worked at a profit,
as compared with any gain or profit that may be derived therefrom when entered under
the homestead law, is sufficient to prevent such entry.

United States v. Reed, 28 Fed. 482, p. 487.

The term ‘“mineral’’ as used in this section embraces only such lands as contain
valuable depogits of metals and other substances which give the same a special value
greater than that of land containing limestone deposits in any of its forma.

Duvall, In re, 7 C. L. O. 148.

8. VALUABLE MINERAL DEPOSITS.
8. QUESTION OF FACT.

It may be an open question in any case whether a location includes lands valuable
for minerals or whether it is based upon a barren seam or fissure.

Montana Central R. Co. v. Migeon, 68 Fed. 811, p. 814.

‘Whether or not lands are valuable for mineral and are reserved from sale under this
section is a question of fact to be determined by proofs, without regard to the former
nonmineral designation of such lands.

Scogin v. Culver, 7 C. L. O. 23.
Montague v. Dobbs, 10 C. L. O. 88.

b. PLEADING AND PROOF.

In a contest as to whether or not lands are known mineral lands it is sufficient as a
matter of pleading to allege that such lands never did contain and do not now contain
known minerals in lode deposits of any value sufficient to justify expenditure of time
or money in efforts to extract the same.

0O’Keefe v. Cannon, 52 Fed. 898, p. 899.

In a contest as to whether lands contain mineral it is proper to prove that at the time
of the entry the lands were not known to contain mineral.

Northern Pacific R. Co. v. Barden, 46 Fed. 592, p. 600.

In an application for a patent for a mining claim the proofs must show that the land
is valuable for minerals and must show that it would pay to mine such lands by the
usual methods of mining.

Woodruff v. McGinness, 10 C. L. O. 88.

A surveyor general’s return as to the mineral character of land is not overcome by
evidence that is conflicting as to whether the minerals exist in paying quantities.

North Leadville v. Searle, Copp’s Min. Lands 274.
Searl Placer, In re, 12 C. L. O. 310.

4. ENTRIES FOR AGRICULTURAL PURPOSES—EFFECT.

Mere mineral prospect or hope can not keep lands from being entered for agricul-
tural purposes. .

United States v. Reed, 28 Fed. 482, p. 487.

The courts approve the rule of the Land Department to the effect that if the land
is worth more for agriculture than mining, it is not mineral land, although it may
contain some measure of gold or silver.

Davis v. Weibbold, 139 U. 8. 507, 2p 522.
United States v. Reed, 28 Fed. 482.
Dughi v. Harkins, 2 L. D. 721.
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Where land has been explored and worked by miners for many years and finally
abandoned, it can not thereafter be assumed to be lands valuable for mineral within
the meaning of this statute where it has been preempted and used for agricultural
purposes.

United States v. Reed, 28 Fed. 482, p. 487.

Where land is shown to be more valuable for mineral than for agricultural purposes
there is no authority for a segregation survey.

Quigley v. California, 24 L. D. 507.

Where a mineral claimant fails to make proper and timely objection to an agricul-
tural entry the Land Department must assume that none exists.

Caribou Lode, In re, 24 L. D. 488, p. 489.

5. MINERAL AND AGRICULTURAL CONTESTANTS—BURDEN OF PROOF.

In a contest between mineral and agricultural claimants to prevent the issuance of
a patent to the agricultural entryman the burden of proof is upon the mineral claimant
to show affirmatively the mineral character of the land and to prove that it is valuable
for minerals within the meaning of this section.

Small v. Howell, 9 C. L. O. 164.

The burden of proof is upon a mineral claimant to show that land is more valuable
for mineral therein contained than for agricultural purpoees, where such land is not
withdrawn as mineral, as contemplated in this section, or returned as such by the
surveyor general.

Hunt v. Bartholomew, 10 C. L. O. 293.

In controverted cases as to whether land is agricultural or mineral in character the
rule of the Land Department is that it will be considered agricultural or mineral
according as it is more valuable for mining or agricultural purposes, and its determi-
nation of that fact based upon knowledge obtained at the time as to the character of
the land is conclusive.

Barden v. Northern Pacific R. Co., 154 U. 8. 288, p. 329.

Northern Pacific R. Co. v. Soderberg, 86 Fed. 49, p. 50.

See Brownfield v. Bier, 15 Mont. 403, p. 415.

United States v. Lavenson, 206 Fed. 756, p. 763.

The rule of the Land Department is that if the land is worth more for agricultural

than for mining it is not mineral land within the meaning of this section, though it

- may contain some measure of gold or silver or both.

United States v. Reed, 28 Fed. 482, p. 486.

In determining whether land is more valuable for mining than for agriculture the
advantages of hydraulic mining can not be considered where there is no available
water for that purpose.

United States v. Reed, 28 Fed. 482, p. 486.

In determining whether land is more valuable for its mineral deposits than for agri-
culture no account can be taken of the profits that would or might result from mining
under other and more favorable circumstances and conditions than are actually

United States v. Reed, 28 Fed. 482, p. 486.

The statutory reservation of lands, valuable for minerals, from sale, except under
the mining laws, is operative as between contending mineral and agricultural claim-
ants only as the lands are known to be more valuable for their minerals at the date of the
certificate of final entry. :

Leach v. Potter, 24 L. D. 573, p. 674.
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6. PARTICULAR MINERAL SUBSTANCES INCLUDED IN SECTION.

See sec. 2319, p. 18.

The term ‘‘lands valuable for minerals” as used in this and succeeding sections
appliesto all lands chiefly valuable for nonmetalliferous deposits, such as alum, asphal-
tum, borax, guano, diamonds, gypsum, marble, mica, slate, amber, petroleum, lime-
stone, and building stone, rather than for agricultural purposes..

Webb v. American Asphaltum Min. Co., 157 Fed. 203, p. 205.

See Northern Pacific R. Co. v. Soderberg, 188 U. 8. 526, p. 634.

Pacific Coast Marble Co. v. Northera Pacific R. Co., 25 L. D. 233, p. 240.

The presence of a thick vein of coal in public land does not render its character
mineral when shown not to be susceptible of mining at a profit.

Johnson v. California Lustral Co., 127 Cal. 283, p. 286.

Green v. Grumbly (May 20, 1896, unreported).

Lands containing deposits of gypsum, which is of similar formation to limestone, are
not subject to disposal under the mining act.

Duvall, Inre, 7 C. L. O. 148.
Hooper, In re, 8 C. L. O. 120.

Lands valuable for deposita of phosphate are to be classed as mineral lands.

Gary v. Todd, 18 L. D. 58.
Florida Cea. etc., R. Co., In re, 26 L. D. 600, p. 601.
See Alldritt v. Northern Pac. K. Co., 25 L. D. 349.
Union Oil Co., In re, 25 L. D. 351.
Pacific Coast Marble Co. v. Northern Pacific R. Co., 25 L. D. 233, p. 241.
Johnson v. California Lustral Co., 127 Cal. 283, p. 287.
At the time of the passage of this act Congress did not have in contemplation the
reservation of lands containing petroleum under the designation of mineral land.
Union Oil Co., In re, 23 L. D. 222, p. 227.
See Dunham v. Kirkpatrick, 101 Pa. St. 36.
Gill v. Westor, 110 Pa. St. 312.

Land containing a valuable deposit of gypsum ¢ement is not subject to agricultural
entry. '
Phifer v. Heaton, 27 L. D. 57, p. 58.

Lands valuable for rock called lustral or paint stone, worked by the ordinary process
of mining, are held to be lands valuable for mineral within the meaning of this section.

Johnson v. California Lustral Co., 127 Cal. 283, p. 285.




SECTION 2319, REVISED STATUTES. .

All valuable mineral deposits in lands belonging to the United
States, both surveyed and unsurveyed, are hereby declared to be free
and open to exploration and purchase, and the lands in which they
are found to occupation and purchase, by citizens of the United
States and those who have dec}l)nred their intention to become such
under regulations prescribed by law, and according to the local cus-
toms or rules of miners in the several mining districts, so far as the
same are applicable and not inconsistent with the laws of the United

tes.

This section is the same as section 1, act of May 10, 1872 (17 Stat. 91), p. 677.

See 14 Stat. 251, 560, 1, p. 633; 17 Stat. 91, sec. 1, p. 677.

A. OWNERSHIP OF MINERAL LANDS—MINING PERMITTED.

B. DISPOSAL OF MINERAL LANDS, p. 11.

C. MINING LOCATIONS, p. 21. .

D. QUALIFICATIONS OF LOCATORS, p. 26.

E. VEIN OR LODE—DEFINITION, p. 32.

F. MINING CLAIM AS PROPERTY, p. 32.

G. MINERAL AND AGRICULTURAL CLAIMANTS—BURDEN OF
PROOF, p. 33.

H. POSSESSION OF MINING CLAIM—JURISDICTION OF FEDERAL

COURTS, p. 34.
L PATENT—EFFECT AS A CONVEYANCE, p. 34.

A. OWNERSHIP OF MINERAL LANDS—MINING PERMITTED.

1. GOVERNMENT OWNERSHIP.
2. MINING ON PUBLIC LANDS PERMITTED.
3. PoLIOY TO ENOCOURAGE MINING.

1. GOVERNMENT OWNERSHIP.

Under the common law of England mines of gold and silver were the exclusive
property of the crown and did not pass under a grant by the king under the general

designation of lands or mines.

Hicks v. Bell, 3 Cal. 219.
See United States v. San Pedro & Canon, etc., Co., 4 N. Mex. 225, p. 294.
.~ Queen v. Earl of Northumberland, 1 Plow. 310.

The statutes asserting paramount title to the United States to mineral lands are in
harmony with the laws and practices of other countries on the same subject.

United States v. San Pedro & Canon del Agua Co., 4 N. Mex. 225, p. 804.

While the superior title to mineral lands is in the United States and no state or
territorial law can effect in any manner this superior title or control the United States
in its disposition of such lands, yet by a valid location of a mining claim the locator
acquires a qualified ownership that is recognized as property.

Gorman Min. Co. v. Alexander, 2 8. Dak. 557, p. 563.

56974°—Bull. 94—15——4
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2. MINING ON PUBLIC LANDS PERMITTED.

Congress has by tacit consent permitted the mining of ores containing precious
metals from government lands without receiving any compensation and without
requiring the miners to buy or pay for such land.

Forbes v. Gracey, 94 U. 8. 762, p. 763.

Cosmos Exploration Co. v. Gray Eagle Oil Co., 112 Fed. 4, p. 16.

Fort Maginnis, In re, 1 L. D. 552, p. 554.

The license given a locator by this section to occupy and work the mining ground
is sufficient for that purpose until withdrawn by Congress, without purchasing it.

United Statea v. Nelson, 27 Fed. Cas. 86.

The mining laws do not authorize the location of a mining claim upon any but
public lands and such a location made upon lands held in private ownership can have
no validity.

Riley, In re, 33 L. D. 68, p. 70.

‘While the title to veins and lodes of minerals may remain in the United States, yet
if such veins and lodes are discovered within lands or lots held under a town site
patent, they are not open to occupation and purchase because the same are not situ-
ated upon lands belonging to the United States, as it is only lands belonging to the
United States which are subject to location under the mining laws.

Williams, In re, 9 C. L. O., 147, .

This and other sections of the statute are said to be the charter of the miners’ rights
upon the public domain.

Shreve v. Copper Bell Min. Co., 11 Mont. 309, p. 332.

There is no limitation or restriction in this section as to the kind or class of mineral
deposits which are thus made subject to exploration and purchase and where mineral
deposits are found in the public lands they are declared to be free and open to explora-
tion and purchase.

Pacific Coast Marble Co. v. Northern Pacific R. Co., 25 L. D. 233, p. 241.

3. POLICY TO ENCOURAGE MINING.

By this statute Congress has declared it to be the policy of the country to encourage
the development of its mineral resources, and it is a declaration of the freedom of
mineral land to exploration and occupation.

Heydenfeldt v. Daney, 93 U. 8. 634, p. 638.

Steel v. Smelting Co., 106 U. 8. 447, p. 449.

McKinley v. Wheeler, 130 U. 8. 630, p. 632.

Stinchfield v. Pierce, 19 L. D. 12, p. 14.

See Creeg:z & Cripple Creek, etc., Co. v. Uinta Tunnel, etc., Co., 196 U. S. 337,

p. 342.
Overgaard v. Westerbexg, 3 Alaska 168, p. 174.
Cascaden v. Bortolis, 3 Alaska 200, p. 206.
Stanislaus Electric Power Co., In re, 41 L. D. 655, p. 659.
Whiting v. Straup, 17 Wyo. 1, p. 25.

The policy of the Government has been to recognize the rights of discoverers of
valuable mineral deposits to appropriate for mining purposes the ground embracing
their discoveries and to take therefrom the ores without rendering any account to the
Government therefor.

O’Connell v. Pinnacle Gold Mines Co., 131 Fed. 106, p. 109.
Ithas been the general policy of the Government to reserve mineral lands from entry
and sale exceptas otherwise specifically provided.

Crafts, In re, 36 L. D. 138, p. 139,
Pacific Coast Marble Co. v. Northern Pacific R. Co., 256 L. D. 233,
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The object of the mining laws was to develop the mining resources of the United
States.

Yard, In re, 38 L. D. 59, p. 64.
B. DISPOSAL OF MINERAL LANDS.

1. ACQUISITION UNDER PRIOR MINING LAWS.
2. LAND DEPARTMENT CHARGED WITH DISPOSAL OF MINERAL
LANDS,
3. MINERAL LANDS OPEN TO PURCHASE.
4. ACQUISITION SUBJECT TO CUSTOMS OF MINERS.
a. EFFECT OF SECTION ON REGULATIONS AND CUSTOMS.
b. REGULATIONS AND cUSTOMS—QOPERATION AND EXTENT.
5. MINERAL LANDS IN RESERVATIONS EXCLUDED.
6. LANDS8 VALUABLE FOR MINERALS,
a. MEANING AND PROOF.
b. PROOF INSUFFICIENE TO SHOW MINERAL CHARACTER.
7. VARIETY OF MINERALS INCLUDED.
a. GENERAL PRINCIPLES.
b. SPECIFIC MINERALS INCLUDED.
¢. SPECIFIC MINERALS NOT INCLUDED.

1. ACQUISITION UNDER PRIOR MINING LAWS.

The acts of July 26, 1866 (14 Stat. 251), and of May 10, 1872 (17 Stat. 91), both pro-
vided for the acquisition of title by patent to mineral lands. The first act applied
to such as constituted lode claims, and the second to such as constituted placer
claims,

8teel v. Smelting Co., 106 U. S. 447, p. 450. :

The act of July 26, 1866 (14 Stat. 251), remained in force only six years and was then
superseded by the act of May 10, 1872 (17 Stat. 91), the substance of which is em-
bodied in the various sections of the revised statutes.

Del Monte Min. etc. Co. v. Last Chance Min. etc. Co., 171 U. 8. 55, p. 65.

The original act of July 26, 1866 (14 Stat. 251), declares that all mineral deposits on
public lands are free and open to exploration and the lands in which they are found
are open to occupation and purchase by properly qualified persons.

Steel v. Smelting Co., 106 U. S. 447, p. 449.

Lands chiefly valuable for mineral deposits of whatever kind or nature may be
properly disposed of under mining laws.

Pacific Coast Marble Co. v. Northern Pacific R. Co., 25 L. D. 233, p. 241,

2. LAND DEPARTMENT CHARGED WITI DISPOSAL OF MINERAL LANDS.

The Land Department is charged with the duty of disposing of the public lands in
the manner provided by law and its officers must determine the character of the land
and dispose of it only under the law applicable, and nonmineral land can not be dis-
posed of under the mineral laws.

Ferrell v. Hoge, 29 L. D. 12, p. 13.

Lands containing mineral deposits and declared to be open to exploration and pur-
chase belong to the United States, and until the legal title has passed these lands are
within the jurisdiction of the Land Department, and while equitable rights may be
established yet Congress retains a certain measure of control.

Del Monte Min., etc., Co. v. Last Chance Min., etc., Co., 171 U. 8. 65, p. 70.
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3. MINERAL LANDS8 OPEN TO PURCHASE.,

Lands known to be valuable for minerals are subject to disposition by the United
States under the mining laws only.

Deffeback v. Hawke, 115 U. 8. 392, p. 406.

Colorado Coal, etc., Co. v. United States, 123 U. 8. 307, p. 327.

Dayvis v. Welbbold 139 U. 8. 507.

Walker v. Southern Pacific R. Co., 24 L. D. 172, p. 176.

Coleman v, McKenzie, 28 L. D. 348 8 352.

See Mining Co. v. Consolidated Min. 0., 102 U. 8. 167, p. 174.
Smu.hv Hill, 89 Cal. 122, p. 129.

Lands valuable for mineral are lands which it will pay to mine by the usual modes
of mining.

Caledonia Min. Co. v. Rowen, 2 L. D. 714, p. 719.
Cutti Reininghaus, 7 L. D. 265, p. 267.
Duf‘fmsuanz Mine, In re, 18 L. D. 2 9 p 261.
ﬁeﬂebac I:fa.wke, 115U. 8.3
Callahan v. James, 141 Cal. 291.
Richards v. Dower‘ 81 Cal. 44,
Smith v. Hill, 89 Cal. 122.

This section provides for exploration and purchase of mineral deposits belonging
to the United States.

Lockhart v. Johnson, 181 U. 8. 516, p. 519.

The Government of the United States has opened all minerals and public mineral
lands to exploration and purchase, and, as a reward to the successful explorer, grants
to him the right to extract and possess the mineral within certain preecribed limitas.

Creede & Cri Bpple Creek Min. Co. v. Uinta Tunnel Min., etc., Co., 196 U. 8. 337, p. 345.
Erhardt v. Boaro, 113 U. S. 527, p. 535.
Deffeback v. Ha.wkeg 115 U. 8. 392 . 402.
Parley’s Park Min. Co. v. Kerr, 130 U. 8. 256, g) 261. N
Blackbarn v. Portland Gold Min. Co., 175 U. 8. 571, p. 586.
United States v. Plowman, 216 U. S. 372 p 374.
Black v. Elkhorn Min. Co., 49 Fed. 548

Consol. Min. Co. v. Langstedt, 1A£alm439 p. 460.

key v. Candiani, 48 Oreg. 112, p. 122.

nﬁl)ltv Lyons, 450 . 167, p. 172.
ucie v. Ford, 138 U. S. 587 p- 591.
South End Min. Co. v. Tmney, 22 Nev. 19, p. 62.

By this section all minerals and all public mineral lands, both surveyed and unsur-
veyed, are declared to be free and open to exploration and occupation by all citizens
of the United States, and those who have declared their intention to become such,

under regulations prescribed by law and according to local customs and rules of
miners.

O7Reilly v. Cami)bell 116 U. S. 418.
Davis v. Welbbod 139 U. 8. 507, » Pp. 515, 516.
Del Monte Min., etc., Co. v. Last Chance Min., etc., Co., 171 U. 8. 55, p. 63.
North Noonday Mm 'Co. v. Orient Min. Co., 1Fed. 522 p 526.
Billings v. Aﬂ)en Min., etc., Co., 52 Fed. 250 p. 251.
Johnston v. Morris, 72 Fed. 890 . 897.
Meydenbauer v. Stevens, 78 F 787 p. 789.
‘Waterloo Min. Co. v. Doe 82 Fed. 45, p. 49.
Lone Jack Min. Co. v. Meggmson 82 Fed. 89, p. 93
McFadden v. Mountain View Min. , ete., Co '87 Fed. 154, p. 155.
McFadden v. Mountain View Min., etc ) 97 Fed. 670 p. 673.
Cosmos Exploration Co. v. Gm{‘Eagle 611(}0 112 Fed. 4 . 13.
Webb v. American Asphaltum Min. Co., 157 Fed. 203, p.
McEvo v. M n, 29 L. D. 164.
nre, 38 L. D. 59 p. 61.
Metkiejohnv Hyde 42'L.D. 144, p. 145.
Hooper, In re, 8 C. L. 0. 120.



SECOTION 2319, PP. 9-34. 13

McFarland v. Alaska Perseverance Min. Co., 3 Alaska 308, p. 320.
Cook v. Johnson 3Alaak3506,]i. 530.

Altoona Quicksilver Min. Co. v. Integral, etc., Co., 114 Cal. 100, p. 104.
Madison v. Octave Oil Co., 154 Cal. 768, p. 777.

Bernard v. Parmelee, 6 Cal. App. 537, p. 539.

Noyes v. Clifford, 37 Mont. 138, p. 148.

Hand v. Cook, 29 Nev. 518, p. 530.

Bay v. Oklahoma, etc., Min. Co., 13 Okla. 425, p. 430.

n v. Dunlap, 24 Oreg. 229, p. 233.

See Lohman v.pﬁelmer, 04 Fod. 178, p. 181.
Hanson v. Craig, 170 Fed. 62.
Ferris v. McNally, 45 Mont. 20, p. 27.
Nash v. McNamara, 30 Nev. 114, p. 128.

The entire mining statute contemplates that the right or privilege of exploration and
occupation is given as preliminary to a purchase by the locator, and that if it shall be
ascertained that the location contains valuable mineral deposits he will proceed with-
out unnecessary delay to obtain a patent therefor by making proof of location and
labor thereon and payment of the purchase price.

United States v. Nelson, 27 Fed. Cas. 86.

It is only lands valuable for minerals and belonging to the United States that are
open to purchase and which may be protected for such mineral deposits under the
mining laws.

Richmond Silver Min. Co. v. Davey, 10 C. L. O. 291.

Lands within the boundaries of a Mexican or Spanish grant in New Mexico are open
to exploration and purchase within the meaning of this section of the statute.

Lockhart v. Wills, 9 N. Mex. 344, pp. 347, 352.

Lockhart v. Leeds, 10 N. Mex. 568, p. 594. .

This section provides for the disposition alike of lodes and veins, and of placer
deposits.

Townsite Clause, In re, 5 L. D. 256, p. 257.

Mutchmor v. McCarty, 149 Cal. 603, p. 610.

This section is not broad enough to include lands lying below ordinary high tide.

Alaska Gold Min. Co. v. Barbridge, 1 Alaska 311, p. 315.

Mineral lands are not subject to acquisition under the homestead laws.

Diamond Coal, etc., Co. v. United States, 233 U. 8. 236, p. 238.

4. ACQUISITION SUBJECT TO CUSTOMS OF MINERS.
8. EFFECT OF SECTION ON REGULATIONS AND CUSTOMS.

This section declares that all mineral deposits are free and open to exploration and
purchase under regulations prescribed by law and according to local customs or rules
of miners in the several mining districts.

Chapman v. Toy Long, 5 Fed. Cas. 497.

Local customs or rules of miners must be complied with the same as United States
laws.

Strickland v. Commercial Min. Co., 55 Oreg. 48, p. 51.

Congress, by declaring that all valuable mineral deposits are free and open to explor-
ation and purchase, thereby gave the sanction of law to the regulations which the
miners in any locality might stipulate for their several occupations and working of
mining claims; but this did not give to them authority to determine how the title to
the land itself might be acquired.

Benson Min., etc., Co. v. Alta Min. Co., 145 U. S. 428, p. 431.
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All existing rights to the public lands were recognized to the extent that they had
attached or been acquired under local rules or customs not inconsistent with the laws
of the United States.

Cleary v. Skiffich, 28 Colo. 362, p. 371.

Congress by express enactment has sanctioned and continued in force all local laws
and customs not inconsistent with the laws of the United States.

Schultz v. Keeler, 2 Idaho 305, p. 309 (333).

See Schultz v. Keeler, 2 Idaho 532 (568).

It is a fair presumption that Congress by this section intended to affirm and continue
in force the well-known custom in the mining States of the location of mining claims
by agents.

Schultz v. Keeler, 2 Idaho 305, p. 309 (333).

See Schultz v. Keeler, 2 Idaho 532, p. 534 (568).

Rush v. French, 1 Ariz. 99, p. "116.
Murley v. Enms, 2 Colo. 300.
Boucher v. Mulver Hill, 1 Mont. 306, p. 310.

A custom limiting placer claims in a particular locality to 80 rods in length is not
in conflict with the laws of Congress and can be regarded as reasonable.

Rosenthal v. Ives, 2 Idaho 244, IP 249,

See Smelting Co. v. Kemp, 104 U. S. 636, p

Erhardt v. Boaro, 113 U. 8. 627, p. 535
North Noonday Min. Co. v. Orient Min. Co., 1 Fed. 522.

b. REGULATIONS AND CUSTOMS—OPERATION AND EXTENT.

The fact that a mining rule was adopted and kept on foot as the law for a considerable
period of time would be prima facie evidence that it wasin force at one time and being
in force once a presumption would arise that it continued in force until it is shown
to have fallen into disuse and another practice generally adopted and followed.

North Noonday Min. Co. v. Orient Min, Co., 1 Fed. 522, p. 530.

Jupiter Min. Co. v. Bodie Consol Min. Co., 11 Fed. 666, p. 675.

Tioga Consol. Min. Co., Inre, 8 C. L. O. 88 p- 89.

The existence of a rule, regulation, or custom among miners as to the extent of a
mining claim is a question of fact to be found by the jury from all the evidence in a
case.

North Noondny Min. Co. v. Orient Min. Co., 1 Fed. 522, p. 528.

Jupiter Min. Co. v. Bodie Consol. Min. Co., 11 Fed. 666 p. 674.

A custom reasonable in itself and generally observed will prevail against a written
mining law which has fallen into disuse, and whether or not such a mining law is in
force at any given time is a question of fact for the jury.

North Noonday Min. Co. v. Orient Min. Co., 1 Fed. 522, p. 529.

The mere violation of a mining rule by a few persons would not abrogate it where
it is generally observed. Its disregard and disuse must become so extensive as to
show that in practice in the particular locality it has become generally disused.

North Noonday Min. Co. v. Orient Min. Co,, 1 Fed. 522, p. 530.

Jupiter Min. Co. v. Bodie (‘onsol. Min. Co., 11 Fed. 666, p. 675.

See Tioga Consol. Min. Co., Inre, 8 C. L. o. 88, p. 89.

No distinction is made by the statute of California between a custom or usage the
proof of which must rest in parol and a regulation which may be adopted by a miners’
meeting and embodied in a written local law. Such a law does not, like a statute,
acquire validity by the mere enactment but from the customary obedience and
acquiescence of the miners following its enactment, and it becomes void whenever
it falls into disuse or is generally disregarded.

North Noonday Min. Co. v. Orient Min. Co., 1 Fed. 522, p. 528.
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5. MINERAL LANDS IN RESERVATIONS EXCLUDED.

Mineral lands included within the limits of a military reservation are not open to
exploration and purchase under this section.

Fort Maginnis, In re, 1 L. D. 552, p. 553; 8 C. L. O. 137.

Reservation of Land, In re, 17 Op. Atty. Gen. 230, p. 233.

‘Where rights have attached to mineral land in favor of the locator of a mining claim
the land during the continuance of the claim becomes by force of the mining laws
appropriated to the specific purpose of development and working of the mine located,
and it can not during such time be set apart by the Executive for public uses.

Fort Maginnis, In re, 1 L. D. 552, p. 554.
Fort Maginnis, In re, 8 C. L. O. 137.

6. LANDS VALUABLE FOR MINERALS.
4. MEANING AND PROOF.

This section makes all valuable mineral deposits subject to occupation and pur-
chase under the mining laws.

Aspen Consol. Min. Co. v. Williams, 27 L. D. 1, p. 15.

To constitute a valuable deposit within the meaning of this section there must be
proof to show a deposit of su tial value.

Royal K Placer, In re, 13 L. D. 886, p. 89.

8ee United States v. Iron Silver Min. Co., 128 U. 8. 673.

Land must appear as mineral in character as a present fact and from actual produc-
tion of mineral.

Davis v. Weibbold, 139 U. 8. 507, p. 520.

Dughi v. Harkins, 2 L. D. 721.

Rucker v. Knisley, 14 L. D. 113, p. 115.

Magalia Gold Min. Co. v. Ferguson, 3 L. D. 234.

Magalia Gold Min. Co. v. Ferguson, 6 L. D. 218.

Land which does not as a present fact contain gold and which can not be sold as
mineral land is not subject to entry under the statute.

Walton v. Batten, 14 L. D. 54, p. 57.

To entitle lands to be appropriated under the mining laws the mineral character of
the depoeits must be sufficient to be workable at profit above that for other purposes.

Jones v. Aztec Land & Cattle Co., 34 L. D. 115, p. 117.

8ee South Dakota Min. Co. v. McDonald, 30 L. D. 357.

The mineral character of the land in controversy must appear as a fact and it must
be shown that mineral exists in such quantities as will justify expenditures in an
effort to obtain it.

Diamond Coal, etc., Co. v. United States, 233 U. S. 236, p. 240.

Johns v. Marsh, 15 L. D. 196, p. 198.

See Royal K Piacer, Inre, 13 L. D. 86.

Winters v. Bliss, 14 L. D. 59.

In order to bring land within the class subject to mineral entry it must appear that
the land is known at the time to be valuable for its minerals and that minerals are
found in such quantity as to justify expenditures in the effort to extract them.

Dower v. Richards, 151 U. 8. 658, p. 663.

Downs, Inre, 7 L. D. 71, p. 73.

BSee Deffeback v. Hawke, 115 U. 8. 392, p. 404,

Commissioners of Kmﬁs County v. Alexander, 5 L. D. 126.
United States v. S8an Pedro & Canon del Agua Co., 4 N. Mex. 225, p. 204.

Lands recognized as mineral by the standard authorities, where the same is found
in quantity and quality to render the land sought to be patented more valuable on
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this account than for agricultural purposes, comes within the purview of the mining
act.

Northern Pacific R. Co. v. Soderberg, 104 Fed. 425, p. 427.

Hooper, In re, 1 L. D. 560.

The evidence of a large number of witnesses, including civil engineers, mining
experts, practical miners, mining engineers, and assayers, to the effect that the forma-
tion of lands for which an application for entry has been made is similar to that of sur-
rounding mineral bearing lands, and numerous specimens from croppings on the land
contain mineral, and that all the subdivisions of the land in controversy were more
valuable for mineral purposes than for agricultural, is sufficient to establish its mineral
character.

Santa Clara Min. Assoc. v. Scorsur, 4 L. D. 104, p. 105.

Coleman v. McKenzie, 28 L. D. 348, p. 349.

The term ‘“valuable mineral deposits” in this section, the expreesion ‘‘lands valua-
ble for minerals” in section 2318, R. 8., and the word ‘‘mines” in section 2323, R. 8.,
the term ‘‘valuable depogita” in section 2325, R. 8., as well as the expression ‘‘mines of
gold ” in section 2392, all refer to substantially the same thing and embrace both veins
or lodes and placers. ' .

Hawke v. Deffeback, 4 Dak. 20, p. 33.

The value and not the kind of any given mineral deposit is the controlling key
by which to determine the question whether lands containing such deposits are “‘valu-
able for minerals” and are ‘‘mineral lands.”

Pacific Coast Marble Co. v. Northern Pacific R. Co., 25 L. D. 233, p. 240.

If land is mineral it is subject to location only under the provisions of the mining
law without reference to the relative value of a portion of the tract for other purposes.

Caledonia Min. Co. v. Rowen,2L D. 714, p. 717.

See Kemp v. Starr, 6 C. L

‘Where land has been reported as mineral upon the plat it is presumptively mineral
until the contrary appears; but if the land has been mined over until the soil has been
washed from the surface of one-fourth of the area and has then been abandoned, it is
not a strong prima facie case in favor of ite still being mineral land within the meaning
of the law.

Cut v. Rein; aus, 7 L. D. 265, p. 267.

Seet(l}l;geghomvlﬁgulwld 4 L. D. 478. P

The decisions of the officers of the Federal Land Department show that some lands
have been held subject to location as mineral under the mining laws which can scarcely
be regarded as the subject of mining in the ordinary sense.

Johnson v. California Lustral Co., 127 Cal. 283, p. 286.

The form and mode of occurrence of valuable ore, however controlling and influen-
tial in determining its geological character, is not a matter upon which it can be ex-
cluded from the terms of the statute.

Hyman v. Wheeler, 29 Fed. 347, p. 354.

Proof of the mineral character oi iand must be specific and based upon actual pro-
duction of mineral and must show that the mineral value of the land is greater than
its agricultural value.

Berry v. Central Pacific R. Co., 15 L. D. 463, p. 465.

Dughi v. Harkins, 2 L. D. 721.

Cleghorn v. Bird, 4 L. D. 478.
Commmnonem of ng 8 County v. Alexander, 5 L. D. 126.

re, 5L.D
lmem Gold Min. Co v Ferglson,GL D. 218.
SeeHolterv Northern Pac 80 L. D. 442, p. 448.
Morrill v. Northern Pac. R. Co., 30 L. D. 475, p- 477,
Power v. Hoffman, 18 C. L. 0. 1 i72.
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b. PROOF INSUFFICIENT TO SHOW MINERAL CHARACTER.

The term ‘‘mineral” or ‘‘mineral lands” is not applicable to lands in which min-
erals of different kinds are found, but not in such quantity as to justify expenditures
in the effort to extract them.

Deffeback v. Hawke, 115 U. 8. 392

Pike’s Peak Lode, In re, 10 L. D. 200 p 204

Warren v. Colorado, 14 L. D. 681, p . 684,

United States v. SanPedro&Canonetc Co., 4 N. Mex. 225, p. 294.

Cleary v. Skiffich, 28 Colo. 362, p. 368.

The fact that portions of land claimed as mineral contained particles of gold will not
necessarily impress it with the character of mineral land; but it must contain metal in
such quantities as to make it available and valuable for mining purposes and any other
construction would operate to reserve from the uses of agriculture land which is prac-
tically wort.hless for any other purpose.

n?' iningbaus, 7 L. D. 265, p. 267.
ordv Barnum, 45 Cal. 482, p. 484.

Pmof that neighboring or adjoining lands are mineral in character, or that the land
in controversy may by possibility develop minerals in such quantity as will establish
its mineral rather than its agricultural character, is not sufficient to show its present
mineral character.

Magalia Gold Min. Co. v. Ferguson, 6 L. D. 218; 14 C. L. O. 212

Kane v. Devine, 7 L. D. 632, p. 536.

Creswell Min. Co. v. Johnaon,SL D. 440, p. 442.

Blackburn v. United States, 5 Ariz. 162, p. 166.

See United States v. Reed, 28 Fed. 482.

m:-n v. Bird, 4 L. 'D. 478.
n v. Octave Oil Co.; 154 Cal. 768, p. 772.

Land principally valuable for agriculture or for residences and business purpoees
are not subject to patent as mineral lands within the meaning of the statute.

Largey v. Black, 10 L. D. 156, p. 157.
“ramem Pacific R. Co. v. d:nted States, 108 U. 8. 510.

Mullan v. United States, 118 U. 8. 271.
Colorado Coal, etc. Co. v. United States, 123 U. 8. 307.
An affidavit of protest will offset the nonmineral affidavit of an agricultural claim-
ant and leave the legal presumption arising from the surveyor general’s return to be
overcome by evidence.

Walton v. Batten, 14 L. D. 54, p. 56.
See Mulligan v. Hanson, 10 L. D. 311.

7. VARIETY OF MINERALS INCLUDED.
8. GENERAL PRINCIPLES.

The mining laws embrace not only lands containing metallic miaerals but all valu-
able mineral deposits of whatever kind or nature, if shown to be more valuable on
account of such depouits than for agricultural purposes.

Pacific Coast Marble Co. v. Northern Pacific R. Co., 25 L. D). 233, p. 240.

Union Oil Co., In re, 25 L. D. 351, p. 356.

Whatever is recognized as a mineral by the standard authorities oa the subject where
the same is found in quantity and quality to render the lands sought to be patented
more valuable on this account than for purposes of agriculture is regarded as being
valuable mineral deposits within the meaning of this section.

Hooper, In re, 1 L. D. 560, p. 661

lenn v. Wlenbroeer, 15 L. D. 370 p. 373.

Pacific Coast Marble Co. v. Northern Pac. R. Co., 25 L. D. 233, p. 239.
Alldritt v. Northern Pac. R. Co., 25 L. D. 349, p. 350.
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Union Oil Co., In re, 25 L. D. 351, p. 353.

Florida Central etc. R. Co., 26 L. D. 600, p. 601.

Phifer v. Heaton, 27 L. D. 57, p. 58.

Ferrell v. Hoge, 27 L. D. 129, p. 130.

* Tulare Oil & Min. Co. v. Southern Pac. R. Co., 29 I.. D. 269, p. 271.

Morrill v. Northern Pac. R. Co., 30 L. D. 475, p. 479.

Piatt, In re, 33 L. D. 270, p. 271. ;

Elliott v. Southern Pac. R. Co., 35 L. D. 149, p. 151.

Zimmermaa v. Brunson, 39 L. D. 310, p. 312.

See Northern Pac. R. Co. v. Soderberg, 188 U. 8. 526.

There is both legislative declarations and the highest judicial determination that
the term ‘“‘mineral lands” in the public land laws includes minerals other than those
of the metallic class.

Pacific Coast Marble Co. v. Northern Pacific R. Co., 25 L. D. 233, p. 237.

See 14 Op. Atty. Gen. 115.

Lands containing valuable mineral deposits whether metalliferous or fossilliferous
and of such quantity and quality as to render them subject to entry under the mining
laws are mineral lands within the meaning of that term.

Piatt, In re, 33 L. D. 270, p. 271.

b. SPECIFIC MINERALS INCLUDED.
See sec, 2318, p. 8.

The mineral deposits mentioned in this and succeeding sections include nonmetal-
liferous deposits such as alum, amber, asphaltum, borax, diamonds, gypsum, lime-
tone, marble, mica, petroleum, and building stone, as well as deposits bearing gold,
silver, and other metals.

Webb v. American Asphaltum Min. Co., 157 Fed. 203, p. 205.

Landscontaining deposits of asphaltum, borax, auriferous cement, fire clay, gypsum,
kaolin, limestone, marble, mica, petroleum, slate, and like substances come within the
operation of the mining laws when shown to be more valuable because of such deposits
than for agricultural purposes.

Pacific Coast Marble Co. v. Northern Pacific R. Co., 25 L. D. 233, 239.

Union Qil Co., In re (on review), 25 L. D. 351, p. 354.

Maxwell v. Brierly, 10 C. L. O. 50.

Johnson v. California Lustral Co., 127 Cal. 283, p. 286.

Nephi Plaster etc. Co. v. Juab County, 33 Utah 114, p. 118.

See McQuiddy v. California, 29 L. D. 181,

The term valuable mineral deposits includes all minerals and alkaline substances
such as borax, sulphur, alum, and asphalt.

Regulations, In re, 1 L. D. 561.

See Pacific Coast Marble Co. v. Northern Pacific R. Co., 25 L. D. 233, p. 239.

Calcium phosphate or rock phosphate is mineral within the meaning of the mining
laws.

San Francisco Chemical Co. v. Duffield, 201 Fed. 830, p. 836.

8ee Northern Pacific R. Co. v. Soderberg, 188 U. 8. 526.
Webb v. American Asphaltum Co., 167 Fed. 203.

A great variety of substances such as valuable clays, gypsum, lime, stone, phos-

phate, guano, marble, and slate, building stone, petroleum, etc., may render land of-

mineral character if the quality and market conditions make the land chiefly valuable
for working such deposits with profit.

Jones v. Aztec Land & Cattle Co., 34 L. D. 115, p. 117.
Seemi tvinLamoél,L'l % 15)2 556.
: , In re . D. 526.
Kellery v. Buljingmn 11 L. D. 140.
Phifer v, Heaton, 27 L. D. 57.
King v. Bradford, 81 L. D. 108, p. 110.
Maxwell v. Brierly, 10 C. L. O., p. 50.
Holman v. Utah, 41 L. D. 314.
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While coal lands are mineral lands, yet they are not subject to entry under the
mining laws, but have been disposed of under special statutes.

Truan, In re, 2 L. D. 827.
Gypsum and limestone are held to be minerals within the meaning of this section.

Hooper, In te, 1 L. D. 560.
Long v. Isaksen, 23 L. D. 353, p. 356.
8ee Holman v. Utah, 41 L. D. 314.

Lands containing valuable deposits of guano are subject to entry as mineral lands.

ing v. Bradford, 31 L. D. 108, p. 110.
See Richter v. Utah, 27 L. D. 95.

Proof that land contains a very extensive quantity of iron ore of superior quality
and that mineral can be secured from the land in paying quantities is sufficient to
meet the requirements of the law.

Tinkham v. McCaffrey, 13 L. D. 517, p. 518.
Pacific Coast Marble Co. v. Northern Pacific R. Co., 25 L. D. 233, p. 238.
See Royal K Placer, In re, 13 L. D. 86.

Lands more valuable for deposits of limestone or marble than for purposes of agri-
culture, and lands containing valuable deposits of kaolin are subject to disposal under
the mining laws.

Pacific Coast Marble Co. v. Northern Pacific R. Co., 25 I.. D. 233, p. 238; Copp’s
Min. Lands 194.
Hayden v. Jamison, 26 L. D. 373, p. 374.
Florida Central, etc., R. Co., In re, 26 L. D. 600, p. 601.
Morrill v. Northern Pacific R. Co. 30 L. D., 475, p. 480.
Piatt, In re, 33 L. D. 270, p. 271.
Maxwell v. Brierly, 10 C. L. O. 50.
See Hooper, In re, 1 L. D. 560.
Rolfe, In re, Copp’s Min. L. 176.
Holman v. Utah, 41 L. D. 314.
Jacob, In re, 7 C. L. O. 83.

Lands valuable for deposits of marble and slate and more valuable on that account
than for agricultural purposes are mineral lands within the meaning of the mineral
laws.

Pacific Coast Marble Co. v. Northern Pacific R. Co., 25 L. D. 233, p. 235.

Morrill v. Northern Pacific R. Co., 30 L. D. 475, p. 480.

8ee Schrimpf v. Northern Pacific Co., 29 L. D. 327.

Johnson v. California Lustral Co., 127 Cal. 283, p. 286.

Lands chiefly valuable on account of deposits of petroleum or mineral oil found
thereon are mineral lands and subject to disposition under the mining law.

Kern Oil Co. v. Clotfelter, 30 L. D. 583, p. 585.

8ee Union Oil Co., In re, 25 L. D. 351.

Kern Qil Co. v. Clarke, 30 L. D. 550.

Gray Eagle Oil Co. v. Clarke, 30 L. D. 570.

Gray le Oil Co. v. Clarke, (on review) 31 L. D. 303.
Kern%aif ¢

Co. v. Clarke (on review), 31 L. D. 288.

Phoephate is classed as a nonmetallic mineral substance, and is included in the
class “all valuable mineral deposits,’”’ within this section, and is subject to disposal
under the mining laws.

Phosphate Deposits, In re, 17 C. L. O. 30.

See ell v. Brierly, 10 C. L. O. 50.

Erie Lode v. Cameron Lode, 17 C. L. O. 74, p. 75.

Lands containing valuable deposits of salines, consisting of common salt, sulphate
of soda, and carbonate of soda, and such that a person of ordinary prudence would be
justified in the further expenditure of labor and means with a reasonable prospect of
success in developing a valuable mine thereon, are mineral lands.

Elliott v. Southern Pac. R. Co., 35 L. D. 149, p. 152.
8ee Castle v. Womble, 19 L. D. 455.
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Land more valuable on account of its sandstone deposits than for agriculture is sub-
ject to disposal under the mining laws and is not open to settlement under the home-
stead laws.

Hayden v. Jamison, 26 L. D. 873, p. 374.

See Hayden v. Jamison, 16 L. D. 537.

Hayden v. Jamison, 15 L. D. 276.

Beaudette v. Northern Pacific R. Co., 29 L. D. 248, p. 249.

48
Schrimpf v. Northern Pacific R. Co., 29 L. D. 327, p. 328.
Stone is a valuable mineral deposit within the meaning of this section.
Bennett, In re, 3 L. D. 116,
Maxwell v. Brierly, 10 C. L. O. 50.
Sullivan v. Schultz, 22 Mont. 541, p. 546.
Johnston v. Harrington, 6 Wash. 73, p. 78.
See Wheeler v. Smith, 5 Wash. 704, p. 708.
Lands containing valuable deposits of umber or petroleum are subject to entry under
the mining laws.

Pacific Coast Marble Co. v. Northern Pacific R. Co., 25 L. D. 233, p. 238.
Union Oil Co., In re, 25 L. D. 351, p. 354.

Dewey, Inre, 9 C. L. O. 51.

Clayton, In re, Sickel’s Min. L. & D. 491.

Stratton, In re, Sickel’s Min. L. & D. 491.

C. SPECIFIC MINERALS NOT INCLUDED.

Bog iron is not a mineral.

Johnson v. California Lustral Co., 127 Cal. 283, p. 286.

Lands containing ordinary brick clay are not mineral lands within the meaning of
the mining laws.

%&eﬁ’ﬁf::d ﬂlile,L I'nDr‘e,l(()is.’ﬂ' Il)(.)%sl.

See Midland R. Co., v. Haunchwood Brick, etc., Co., L. R. 20 Ch. 552,

“Holman v. Utah, 41 L. D. 314

This section does not authorize a person to locate and purchase lands chiefly valua-
ble for build ng stone.

Randolph, In re, 23 L. D. 329, p. 330.

See Hofman v. Utah, 41 L. D. 314.

Lands chiefly valuable to and apparently desired by the applicant because of a
cave or cavern thereon, and for the crystalline deposits and formations of various kinds
found thereon, but on which there has been no discovery of mineral and which are
not valuable for mineral, are not mineral lands within the meaning of the mining laws.

South Dakota Min. Co. v. McDonald, 30 L. D. 857, p. 859.

Gravel and sand suitable for using in connection with cement to form a concrete
can not be classed as mineral under the mining law.

Zimmerman v. Brunson, 39 L. D. 310, p. 312.

See Bennett v. Moll, 41 L. D. 584.

The words ‘‘mineral” and ‘‘mineral deposit” are generally used in a sense which
excludes salines, because saline lands had not been subject to disposal under the
mineral land laws.

Leonard v. Lennox, 181 Fed. 760, p. 767.

While salt is properly classified as a mineral, yet it isnot one of those minerals in-
cluded or intended by the term ‘‘mineral” in the general laws relating to mineral
lands.

Miller, In re, 33 L. D. 121, p. 122.
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Stone useful only for general building purposes does not render land containing it
subject to appropriation under the mining laws.

Zimmerman v. Brunson, 39 L. D. 310, p. 312.
Conlin v. Kelly, 12 L. D. 1.
See Holman v. Utah, 41 L. D. 314,

C. MINING LOCATIONS.

1. WHAT CONSTITUTES—EFFECT OF LOCATION.

2. MINING CLAIMS AS DISTINGUISHED FROM LOCATION.
3. METHODS OF INITIATING RIGHTS.

4. DISCOVERY ESSENTIAL.

5. EXTRALATERAL RIGHTS.

6. NUMBER OF LOCATIONS UNLIMITED.

7. POSSESSORY RIGHTS OF LOCATORS AND OWNERS.

8. OccuPATION—MEANING.

9. TITLE OF LOCATOR—STATUTORY GRANT.

10. STATE REGULATIONS OF LOCATIONS. -

1. WHAT CONSTITUTES—EFFECT OF LOCATION.

In order to make a mining location under this section the surface ground, including
the vein or lode, must be appropriated, and such surface ground must belong to the
United States.

Traphagen v. Kirk, 30 Mont. 562, p. 573.

See State v. Diatrictagourt, 25 Mm})t. 504,

A location under this section carries with it the grant of an easement from the Gov-
emment to the person making the location in the ground located; and this ease-
ment is the right to the possession and the right to purchase when the law has been
fully complied with. -

Tibbits v. Ah Tong, 4 Mont. 5636, p. 537.

See Robertson v. Smith, 1 Mont. 410, p. 414.

Belk v. Meagher, 3 Mont. 65, p. 79. )

The location is the foundation of the possessory title, and possession thereunder, as
required by law and local rules and customs, keeps the title alive, and the Govern-
ment holds the superior title in trust for the person thus holding the possessory title.

Tibbitts v. Ah Tong, 4 Mont. 536, p. 538.

The mining laws grant to a mineral locator more than the mere right to the surface of
his claim and to the veins or lodes which have their apices therein; and this section
declares the lands in which valuable mineral deposits are found to be open to occupa-
tion and purchase.

8t. Louis Min., efc., Co. v. Montana Min. Co., 113 Fed. 900, p. 902.

The rights which miners exercised under the implied license prior to the enactment
of the mining statutes were analogous to the rights which they now have under this
section and section 2324, except that the acts of Congress are more specific in defining
the limitations as to the quantity of ground that may be appropriated and the manner
of defining boundaries of mining claims and the giving and recording of notices of the
rights claimed.

0’Connell v. Pinnacle Gold Mines Co., 131 Fed. 106, p. 109.

The lands located are referred to as mining claims and the locators as the owners
thereof prior to the time of an application for patent.

McFeters v. Pierson, 15 Colo. 201, p. 204.
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This section, in connection with section 2322 R. S., is in effect an offer to sell the
public mineral lands by the owner, and a locator, by making a location thereon,
accepts the offer and thereby closes the contract of purchase, and the purchaser
becomes entitled to a conveyance on compliance with all the terms of the contract.

Silver Bow Min., etc., Co. v. Clark, 5 Mont. 878, p. 413.

Mantle v. Noyes, 5 Mont. 274, p. 291.

The rights accruing to the locator of a mining claim under this section, and by virtue
of the provisions of section 2322 R. S., exclude the theory that such locator acquires a
mining easement, or the right merely to the possession of the surface ground of his
claim for mining purposes only, and that such ground may be purchased by other per-
sons for other purposes, subject only to the necessary use of his mining rights.

Silver Bow Min., etc.. Co. v. Clark, 5 Mont. 378, p. 414.

Mantle v. Noyes, 5 Mont. 174, p. 291.

Where a mining location is made before a town-site appropriation any reservation of
surface rights in the patent by the Land Department can not affect the title conveyed
by the patent.

Townsite Clause, In re, 5 L. D. 256, p. 257.

2. MINING CLAIM AS DISTINGUISHED FROM LOCATION.

By this section the mineral deposits are opened to exploration and purchase, and the
land in which they are found is opened to occupation and purchase to the extent or
amount defined, and the land so defined constitutes & mining claim when properly
located.

Silver Bow Min. etc. Co. v. Clark, 5 Mont. 378, p. 412.

The declaration that lands containing valuable deposits of mineral are open to
exploration is the first where land in which mineral is found is declared to be a sub-
stantial integral part of the claim.

Watervale Min. Co. v. Leach, 4 Ariz. 34, p. 59.

3. METHODS OF INITIATING RIGHTS.

Individual right to acquire title to nonmineral lands can only be initiated by settle-
* ment thereon and improvements or by purchase; but rights to mining claim are initi-
ated by discovery of valuable deposits, and mining ground may be appropriated by a
location of & mining claim, as this is the mode of acquiring title to mining claims.
Collins v. Bubb, 73 Fed. 735, p. 739.

The occupation for trade or business of any known mineral land on the public
domain can not initiate any right thereto nor delay proceedings for the acquisition of
the title under the mining statutes. ‘

Harry Livingston Lode, In re, 7 L. D. 319, p. 321.

See Deffeback v. Hawke, 115 U. S. 392.

The use of a part of the public land for the construction of a tunnel and for buildings
to aid in the working of a mine doee not initiate any right to such ground as an inde-
pendent mining claim.

Waterloo Min. Co. v. Doe, 56 Fed. 685, p. 689.

An intrusion upon lands occupied by another for the purpose of locating a mining
claim is but a naked unlawful trespass and can not initiate a right of preemption.

Cowell v. Lammers, 21 Fed. 200, p. 203.
Atherton v. Fowler, 96 U. S. 513.
Hosmer v. Wallace, 97 U. S. 575.
Quinby v, Conlan, 104 U. 8. 420.

Dowl v. Meador, 16 Cal. 320.
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See Lebanon Min. Co. v. Consolidated Republican Min. Co., 6 Colo. 371, p. 380.
Weese v. Barker, 7 Colo. 178;
Meyendorf v. Frohner, 3 Mont. 282, p. 335.
Lockhart v. Leeds, 10 N. Mex. 568, p. 597.

No right of preemption can be established to & mining claim where the claimant
intruded upon the actual possession of another, though the latter has no other valid
title than poesession.

Cowell v. Lammers, 21 Fed. 200, p. 208.

Atherton v. Fowler, 96 U. 8. 513.

No right can be initiated by a forcible, fraudulent, or clandestine entry upon a
mining claim in the actual possession of another for the purpose of locating a claim
thereon or initiating any rights to such ground, and pending a discovery of mineral
the actual poesession of an intending locator of a mining claim will be protected to
permit him to explore further for mineral and to prevent breaches of the peace; but
if while such occupant is so engaged another enters the land peaceably and not clan-
destinely or fraudulently and first makes discovery, he shall be prior in right.

Duffield v. San Francisco Chemical Co., 205 Fed. 480, p. 485.

A prospector can not enter upon a prior placer location for the purpose of prospect-
ing for or locating unknown lodes or veins.

Clipper Min. Co. v. Eli Min., etc., Co., 184 U. 8. 220, p. 225.

4. DISCOVERY ESSENTIAL.

See sec. 2320, p. 64.

The local rules and customs of miners all recognize discovery, followed by appro-
priation, as the foundation of the posseesor’s title, and development by working as
the condition of its retention.

Jennison v. Kirk, 98 U. 8. 453 p. 457.

Jackson v. Roby, 109 U. 8. 440

Gillis v. Downe Sslf‘ed 48.ilnsh 168 172

Overgaard v. Wester y . .

Cascaden v. Bortolis, 3 Alaska 200, p. 206

Consolidated Repubilcan etc., Co. v. Lebanon Min. Co., 9 Colo. 343, p. 344.

See O’Reilly v. Campbell, 116 U. 8. 418.

Price v. McIntosh, 1 Alash%ﬁ p. 202.
Golden v. Murphy 31 Nev. 395 p. 410.

It is the discovery of mineral that entitles a locator to a mining claim, and it is
equally meritorious whether the discovery is in a discovery shaft or in any other part
of the surface ground of the location, as the statute is silent as to where the mineral
shall be found.

Wight v. Tabor, 2 L. D. 738, p. 742.

While it is essential to a valid location that a discovery of mineral in place be made
in a discovery shaft, as required by the Colorado statute, that becomes a question to
be determined before entry.

Wight v. Tabor, 2 L. D. 738.

Proof as to the discovery of a vein or lode must show the place where and when the
discovery was made, the general direction of the lode or vein and all material facts
relating thereto, and the evidence should be positive and based on actual knowledge,
and the means of information clearly set forth.

East Tintic Consol. Min. Claim, In re, 40L D. 271, p. 273.

See Bilver Jennie Lode, In re, 7L.D.6

A wvalid discovery can not be based on certain exposed depoeits supposed to exist
at considerable depth beneath the surface but having no connection with any deposits
appearing on the surface, the exposure being of substantially worthless deposits on
the surface of the claim, and at most mere surface indications of mineral within the
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limits of the claim, all of which may reasonably give rise to a hope or belief that valua-
ble mineral deposit exists, but they are not sufficient to constitute a discovery within
the meaning of the statute.

East Tintic Consol. Min. Claim, In re, 40 L. D. 271, p. 273.

Exploration must precede discovery, and discovery and occupation must precede
purchase.

United States v. Ringeling, 8 Mont. 353, p. 359.

It is not essential to the validity of a mining location that the discoverer shall, prior
to his location, discover a vein or lode containing mineral deposits of sufficient value
to justify the expenditure of labor and money to extract them; but the spirit of the
statute is satisfied by the discovery of mineral deposits of such value as to at least
justify the exploration of such vein or lode in the expectation of finding ore sufficiently
valuable to work.

Shreve v. Cop%er Bell Min. Co., 11 Mont. 309, p. 338.

Brownfield v. Bier, 15 Mont. 403, p. 409.

Neither this nor the succeeding section requires as a prerequisite to the location of a
mining claim that a locator discover rock in place bearing any of the precious metals
named in the statute sufficient to justify persons pursuing any particular phase of any
particular occupation in life only, as distinguished from any others, in spending time
and means in prospecting and developing the ground within the limits of the location.

McShane v. Kenkle, 18 Mont. 208, p. 211.

5. EXTRALATERAL RIGHTS.

This section standing alone would convey title to such minerals only as were found
beneath the surface of a particular location, but other sections of the statute grant
extralateral rights.

Del Monte Min., etc., Co. v. Last Chance Min., etc., Co., 171 U. 8. 55, p. 65.

6. NUMBER OF LOCATIONS UNLIMITED.

Congress has not yet seen proper to put a limitation on the number of mining claims
that one individual or a single corporation may locate or acquire, and whether it shall
ever deem it wise to do so rests with that body and not with the courts.

Last Chance Min. Co. v. Bunker Hill, etc., Min., etc., Co., 131 Fed. 579, p. 583,

7. POSSESSORY RIGHTS OF LOCATORS AND OWNERS.

Congress recognizes the possessory rights of miners as ascertained among themselvee
by the rules which have become the laws of mining districts regarding these mining
claims, but in doing s0 it has not parted with the title to the land except in cases
where the land has been sold according to law.

Forbes v. Gracey, 94 U. S. 762, 763.

Black v. Elkhorn Min. Co., 163 U. S. 445, p. 449.

Northern Pacific R. Co. v. Sanders, 49 Fed. 129, p. 135.
Black v. Elkhorn Min. Co., 49 Fed. 519, p. 553.

O’Connell v. Pinnacle Gold Mines Co., 131 Fed. 106, p. 109.
Fort Maginnis, In re, 1 L. D. 552, p. 554; 8 C. L. O. 137.

Actual possession is no more necessary to protect the title to a mining claim than it
is to protect the title to property acquired under any other grant from the United
States. '

Belk v. Meagher, 104 U. 8. 279, p. 283.

Oscamp v. Crystal River Min. Co., 58 Fed. 293, p. 296.

McCarthy v. Speed, 11 8. Dak. 362, p. 370.
McCarthy v. Speed, 12 S. Dak. 7, p. 9.



SECTION 2319, PP. 9-34. 25

A prospector on the public mineral domain may protect himself in his possession
while he is searching for mineral, and such poesession is good as a possessory title
against all the world except the Government of the United States.

Crossman v. Pendery, 8 Fed. 693.

Cosmos Ex%lmtion Co. v. Gray Eagle Oil Co., 112 Fed. 4, p. 14.

Duggan v. Davey, 4 Dak. 110, p. 123.

See Johanson v. White, 160 Fed. 901, p. 903.

Garthe v. Hart, 73 Cal. 541.

Before the enactment of any statute recognizing and regulating the poesessory
rights of a mining locator, he was, as between himself and the United States, a tres-
paser upon the public domain, and the mining statute was enacted to secure to him
his possessory right.

Richmond Silver Min. Co. v. Davy, 10 C. L. O., 291.

By the terms of this section the locator of a mining claim has a possessory title thereto
and the right to the exclusive possession and enjoyment thereof and this exclusive
possession and enjoyment includes the right to work the claim, to extract the mineral
therefrom, the right to the exclusive property in such mineral as well as the right to
defend his possession.

Belk v. Meagher, 3 Mont. 65, p. 78.

See Tibbitts v. Ah Tong, 4 M‘())llt. 536, p. 547.

The statute having clearly provided that mineral deposits are open to location by
citizens of the United States and those who have declared their intention to become
such, and that locators of mining claims upon complying with the laws shall have
the exclusive right of possession and enjoyment of the surface and that claims shall
be subject to relocation upon the failure to do the required work, these provisions
ought not to be modified or repealed by the courts because there is another section
providing that the claimant may waive his rights by failure to adverse an application
for patent, or because a senior locator or others not parties to the litigation may forfeit
their rights by failure to do the required work.

Nash v. McNamara, 30 Nev. 114, p. 138.

8. OCCUPATION—MEANING.

The term ‘““occupation,”” as used in this section of the statute, is equivalent to pos-
sesgion, and the right to locate is included in the right to occupy, and incident to a
location 13 the right of possession.

Tibbitts v. Ah Tong, 4 Mont. 536, p. 539.

This section declaring that ground in which mineral deposits are found shall be open
to occupation and purchase is in harmony with section 2322 R. 8., which gives the
exclusive possession and enjoyment of the surface ground to the locator of the mineral
deposit.

Silver Bow Min., etc., Co. v. Clark, 5 Mont. 378, p. 413.

Mantle v. Noyes, 5 Mont. 274, p. 290.

The occupation of lands containing valuable mineral deposits given by this section
is not limited by section 2386 R. S., to the necessary use of the ground located for
mining purposes.

Talbott v. King, 6 Mont. 76, p. 99.

See Mullins v. Butte Hardware Co., 25 Mont. 525, p. 531.

The right of occupation granted by this section is conditioned upon the performance
of a certain amount of labor upon the mining claim, and if the claim is a vein or lode
the locator may purchase the same upon proof of the performance of the conditions
Precedent by paying the stipulated price, or if it is a placer claim by paying the statu-
tory price for such claim.

United States v. Nelson, 27 Fed. Cas. 86.

Ladda v. Hawley, 57 Cal. 51, p. 55.

56974°—Bull. 94—15——5
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9. TITLE OF LOCATOR—STATUTORY GRANT.

The title of the first taker of mineral deposits is confirmed by express statutory
grant.

Burns v. Clark, 133 Cal. 634, p. 636.
See Forbes v. Gmcey,94U . 762.

The title to valuable mineral deposits in the public domain is confirmed in the first
taker.

Burns v. Schoenfeld, 1 Cal. App. 121, p. 124.

Under the existing mining statutes the title to a mining claim does not reet entirely
on poesession, but it rests upon a statutory grant.

Oscamp v. Crystal River Min. Co., 58 Fed. 293, p. 296.

The title to mineral lands can not be acquired by occupancy, except for the purpoee
of mining and extracting the minerals.

Burns v. Clark, 133 Cal. 634, p. 637.
Burns v. Schoenfeld 1 Cal. App 121 p. 124,

10. STATE REGULATIONS OF LOCATIONS.

The several States have power to regulate the location of mining claims where such
regulations are not in conflict with the Constitution and laws of the United States.

Butte City Water Co. v. Baker, 196 U. 8. 119, p. 122.

It is doubted whether the legislature of Colorado is authorized to attach other con-
ditions to the appropriation of mineral lands when section 2319 R. S. only provide
for the discovery of mineral within the claim.

Wight v. Tabor, 2 L. D. 738; 10 C. L. O. 392, p. 393.

A State statute can not attach a condition to the appropriation of mineral lands in
conflict with the act of Congress.

Wight v. Tabor, 2 L. D. 738, p. 742.

The expreesion in this section ‘‘under regulations prescribed by law” is ample
enough to embrace regulations preecribed by local legislatures as well as those pre-
scribed by Congrees.

O’Donnell v. Glenn, 8 Mont. 248, p. 257. .

D. QUALIFICATIONS OF LOCATORS.

1. CITIZENS AUTHORIZED TO MAKE LOCATIONS.
2. CORPORATIONS.

3. PROOF OF CITIZENSHIP.

4. ALIENS CAN NOT MAKE LOCATIONS.

5. ALIEN AS JOINT LOCATOR—EFFECT.

6. TRANSFER BY ALIEN TO CITIZEN.

7. ALIEN QUALIFYING AS -CITIZEN.

8. ALIENAGE—WHO MAY QUESTION.

1. CITIZENS AUTHORIZED TO MAKE LOCATIONS.

The license contained in this section to explore, occupy, and purchase any of the
lands of the United States containing mineral deposits is confined to the citizens of
the United States and those who have declared their intention to become such.

man v. Toy Long, 5 Fed. Cas. 497.

le itts v. Ah Tong, 4 Mont. 536, p. 540.
See Wolfley v. Lebanon, Min. Co. 4 Colo. 112, p- 119.
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A person seeking to acquire any right of location and purchase of a mining claim
must either be a citizen of the United States or must have declared his intention to
become such.

North Noonday Min. Co. v. Orient Min. Co., 1 Fed. 522, p. 526.

Jackson v. Dines, 13 Colo. 90 p. 93.

8eo O’Reilly v. Campbell, 116 U. S. 418.
Thomas v. Chisholm, 13 Colo. 105, p. 108.

The United States have granted to their citizens and to those who have declared
their intention to become such the right to explore and occupy the public mineral
lands.

Gleeson v. Martin White Min. Co., 13 Nev. 442, p. 455. .

The class of persons named in this section are the only persons who can acquire min-
eral land from the Government. .

Lee Doon v. Tesh, 68 Cal. 43.

Anthony v. Jillson, 83 Cal. 296, p. 302.

Gorman Min, Co. v. Alexa.nder 2 S Dak. 557, p 566.

Sﬁ'mkley v. Hill, 22 Utah 257 i“p

man v. To Long, 5 Fed. Cas. 497.
bbitts v. Ah Tong, 4 Mont. 536.

A mdent of one State is not prohibited from taking up and locating a mining claim
in another State in his own name or from employing citizens and residents of such
Intter State to locate claims in their own names for his benefit, and this rule applies toa
foreign corporation.

Book v. Justice Min. Co., 58 Fed. 106, p. 119.

Mining claims may be located and held by either men or women, as the law makes
no distinction in this regard on account of sex.

Women, In re, Sickels Min. L. & D. 493, p. 494.

The broad application of this section to citizens of the United States and those who
have declared their intention to become such to explore and purchase minerals and
mineral lands is limited by the provisions of section 452 R. 8., and necessarily includes
employees of the General Land Office, and by retaining that section Congress clearly
intended to prohibit employees of the General Land Office from acquiring any inter-
est in mining claims. .

Lavagnino v. Uhlig, 26 Utah 1, p. 16.

2. CORPORATIONS.

A corporation whose stockholders are all citizens of the United States has power to
locate a mining claim.

l{cKml v. Wheeler, 130 U. 8. 630.
aterloo Min. Co 70 Fed. 455, p. 463.

A corpomtlon is to be deemed a citizen within the meaning of the statute, and as
such is competent to purchase and hold a mining claim.

North Noonday Min. Co. v. Orient Min. Co., 1 Fed. 522, p. 538.

This section does not preclude a private corporation formed under the laws of a
State, whose members are citizens of the United States, from locating a mining claim
on the public lands.

McKinley v. Wheeler, 130 U. 8. 630, p. 636.

United States v. Trinidad Coal Co., 137 U. 8. 160, p. 168.

Wilson v. Triumph Consol. Min. Co 19 Utah 66, p. 72.

This statute assumes that citizens of the United States are permitted to enjoy the
privileges granted to them in their individual capacity by uniting themselves into an
association or corporation.

McKinley v. Wheeler, 130 U. 8. 630, p. 634.
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It seems that a corporation is to be treated as one person and entitled to locate only
to the extent permitted to a single individual.

McKinley v. Wheeler, 130 U. 8. 630, p. 636.

Frank Hough Min. Co. v. Empire Prince Min. Co., 42 L. D. 99, p. 102.

A foreign corporation applying for a patent for a mining claim must show that it has
complied with local requirements authorizing it to act as & corporation in any state
other than that of its incorporation.

Alta Mill Site, In re, 8 L. D. 195, p. 197.

See Montana Min. Co., In re, 6 L. D. 261.

A foreign corporation using a domestic corporation for the purpose of acquiring
title to mining claims is not an innocent purchaser.

Lakin v. Sierra Buttes Gold Min. Co., 25 Fed. 337, p. 342.

This statute does not prohibit citizens of the United States from uniting for the
occupation or the purchase of public lands containing mineral deposits. The privi-
lege is granted to citizens and they may unite in such modes as may be authorized
by law; and under this section a corporation is competent to locate or join in the loca-
tion of a mining claim.

McKinley v. Wheeler, 130 U. 8. 630, p. 632.

A citizen of the United States acting as trustee or agent of an alien corporation is
incompetent to secure title to mineral lands by proceedings under the statute.

Capricorn Placer, In re, 10 L. D. 641, p. 642.
Jamie Lee Lode v. Little Forepaugh Lode, 11 L. D. 391, p. 392,

3. PROOF OF CITIZENSHIP.

When the citizenship of a locator is put in issue it is necessary to be proved to justify
judgment in favor of such locator and his assigns, under the provisions ot this section.

McKinley Creek Min. Co. v. Alaska United Min. Co., 183 U. 8. 563, p. 571.

Duncan v. Eagle Min. Co., 48 Colo. 569, p. 573.

See Lee v. Justice Min. Co., 2 Colo. App. 112.

Under the provisions of this section it is necessary, when application is made for the
issuance of evidence of title to mining property, to show that the applicant is a citizen
of the United States, or has declared his intention to become such.

Eohiman v, Hovmar, 164 Fod. 178, p. 181,

The limitation of this section as to the requirement of citizenship of the locator of a
mine does not require the heirs of a locator as against the colocators to prove the citi-
zenship of their ancestor or his declaration of intention to become a citizen.

Soo Billinga v Aspen Mon..‘ate., Co., 52 Fed’ 550,

A presumption of citizenship which prevails where it is sought to overturn a title
long recognized as valid does not prevail where the citizenship of the locator of a min-
ing claim has been contested from the time of the location.

Wood v. Aspen Min. Co., 36 Fed. 25, p. 26.

Proof of the citizenship of the original locator is neceesary in a suit on an adverse
claim.

McKinley Creek Min. Co. v. Alaska United Min. Co., 183 U. S. 563, p. 571.

Duncan v. Eagle Min. Co., 48 Colo. 569, p. 573.
See Lee v. Justice Min. Co., 2 Colo. App. 112.
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4. ALIENS CAN NOT MAKE LOCATIONS.

A person who is not a citizen of the United States and has not declared his inten-
tion to become such is not qualified to locate a mining claim.
Lee Doon v. Tesh, 68 Cal. 43.
Anﬂlonyv.Jlllson,83Cal 296}2)
Gorman Min. Co. v. Alexander, 2 8. Dak. 557, p. 566.
See Cha; v. Toy Long, 5 Fed. Cas. 497,
Tibbitts v. Ah Tong, 4 Mont. 536.

No title for mining claims can be held by aliens prior to the issuance of patents.

Beckner v. Coates, 3 C. L. O. 18.

The right of purchasing mineral lands of the United States is restricted by this sec-
tion to citizens of the United States, and those whe have declared their intention to
become such, and hence aliens are excluded from the enjoyment of the privilege.

Capricorn Placer, In re, 10 L. D. 641, p. 642.

Tibbitts v. Ah Tong, 4 Mont. 536, p. 539,

When a case is brought in support of an apphcatnon in the Land Department for a
patent to mining property the sovereign is in fact a party to the proceeding for the
procurement of title, and the question of alienage is therefore necessarily presented,
and the necessary qualifications prescribed by the statute must appear.

Lohman v. Helmer, 104 Fed. 178, p. 181.

See Lee Doon v. Tesh, 68 Cal. 43

The objection of alienage may prevent an alien from acquiring title to a8 mining
claim and such an objection may be made by any adversary interested in a proceed-
ing to procure title to mining property from the United States, and the objection of
alienage is based solely on the right of the Government to interpose such fact as a bar
to his procuring or holding the title; but if a patent has been issued to an alien it can
not be attacked by a third party.

v. Aspen Min., etc., Co., 52 Fed. 250.

Tome Jack Mim Cor v, "Megginson, 82 Fed. 89, p. 93.

Duncan v. Eagle Min. Co., 48 Colo. 569, p. 576.

See Sherlock v. Leighton, 9 Wyo. 297, p. 312.

Aliens who have not declared their intention to become citizens of the United States
are not within the provisions of this section, and by a necessary implication are pro-
hibited from the exercise of the rights conferred by it.

Chapman v. Toy Long, 5 Fed. Cas. 497.

The right to locate and the right to possess a mining claim are parts of the same grant,
and neither can exist without the other; and if an alien who is incapable of making
a location acquires the grant by assignment, or conveyance his possession thereunder
is of no consequence, as an alien can not become the Government’s grantee he can not
become such by being the grantee of the Government’s grantee.

Tibbitts v. Ah Tong, 4 Mont. 536.

Cited and approv: in Lohman v. Helmer, 104 Fed. 178, p. 180.

Chapman v. Toy Long, 6 Fed. Cas. 497.

This section declares that the mineral deposits in the public lands are open to occu-
pation and purchase by citizens of the United States and those who have declared
their intention to become such, but it does not prevent an alien from purchasing or
owning & mining claim.

Lohman v. Helmer, 104 Fed. 178, p. 179.

The question as to the right of an alien to inherit an interest in a mining claim located
upon Government land is determined by the laws of the State in which the mine is
situated and not by the United States statutes.

Billings v. Aspen Min., etc., Co., 51 Fed. 338, p. 343.
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6. ALIEN AS JOINT LOCATOR—EFFECT.

Aliens may, with others, take by purchase mineral lands or mining claims, and
their grantors, having acquired the title of the United States thereto, have power
to convey the same, and aliens may always hold such property until office found,
though they may be exposed to the danger of forfeiting the lands to the State upon
such inquest of office found.

Lohman v. Helmer, 104 Fed. 178, p. 180.

See Ferguson v. Neville, 61 Cal. 356

An alien who has expended time, labor, and money in proepecting for and locating
& mine conjointly with others can not be ousted by them or refused the right to par-
ticipate in the proceeds therecf by reason of his alienage.

Billings v. Aspen Min,, etc., Co., 51 Fed. 338.

Billings v. Aspen Min,, | etc. Co ' 52 Fed. 250.

Lohman v. Helmer, 104 Fed. 178, p. 181.

The alienage of a joint locator of a mine does not have the effect of transferring his
interest to his colocators.

Billings v. Aspen Min., etc., Co., 51 Fed. 338, p. 342.

The United States may by proper proceedings deprive an alien of the benefits of a
location made by him, but colocators of such alien can not avail themselves of the
right of escheat belonging to the Government.

Blllmg v. Aspen Min., etc., Co., 51 Fed. 338, p. 342.

Billings v. Aspen Min. etc Co , 52 Fed. 250
Lone Jack Min, Co. v. n82Fed89p93
Lohman v. Helmer, 104 Fed. 178, p. 181.

If one of several locators of a mining claim is a citizen of the United States and the
claim located contains no more than one person is authorized to locate, then the loca-
tion of the claim is good as to such citizen, though the other locators are aliens and not
entitled to make the location.

North Noonday Min. Co. v. Orient Min. Co., 1 Fed. 522, p. 537.

A location of & mining claim by a citizen of the United States and an alien jointly,
not exceeding the amount of ground allowed to one locator, is valid as to the citizen,
and a conveyance by him through an alien to another citizen conveys a complete
title to the claim if the other proviaions of the law are complied with.

Strickley v. Hill, 22 Utah 257 g{
See Wilson v. Tnumph Consol. Min. Co 19 Utah 66, p. 73.

6. TRANSFER BY ALIEN TO CITIZEN.

If a person not a citizen of the United States performs all the acts necessary to make
a valid location of a mining claim, and does the work necessary to keep such claim
good had he been a citizen, and then conveys such claim to another, and such assignee
is a citizen and takes possession and control of the claim, keeps up the monuments
and markings and performs the necessary conditions to keep the claim good, he ac-
quires a valid right to such claim from the date of the assignment to him, where no
rights had attached in favor of another prior to such assignment, and the subsequent
performance of the conditions.

North Noonday Min. Co. v. Orient Min. Co., 1 Fed. 522, p. 536.

Wilson v. Tnum%l[:lConsol Min. Co., 19 Utah 66, p. 73.

See Strickley v. Hill, 22 Utah 257, p 266.

‘While the same qualification is required in those who may purchase mining property
as is required of those who may possess such property, this does not render possessory
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rights any the lesa property which is susceptible of distinct ownership or involve the
consequence that their transfer to unqualified persons would operate as a forfeiture.

Manuel v. Wulff, 152 U. 8. 505, p. 510.

Lohman v. Helmer, 104 Fed. 178, p. 181.

A person qualified to locate a mining claim under this section may sell and convey
his poesessory right to a person not so qualified, and a qualified person may purchase
from such unqualified one and obtain a valid title to an unpatented mining claim.

Ferguson v. Neville, 61 Cal. 356.

Gorman Min. Co. v. Alexander, 2 S. Dak. 557, p. 566.

See Lee Doon v. Tesh, 68 Cal. 43, p. 49.

A qualified grantee or transferee of a mining claim located by an alien who had per-
formed all the acts necessary to make a valid location and had performed the necessary
representation work, and who after the conveyance or transfer performs the necessary
conditions to keep the claim good, acquires a valid title to such claim as against third
persons from the time he received the transfer or conveyance of the claim.

Wilson v. Triumph Consol. Min. Co., 19 Utah 66, p. 72.
Stewart v. Gold, ete., Co., 29 Utah 443, p. 447.

7. ALIEN QUALIFYING AS CITIZEN.

Where an alien locates a mining claim, and afterwards properly declares his inten-
tion to become a citizen, he may have advantage of all he had previously done toward
such location, where no other claim to the ground and no rights had intervened.

Croesus Min., etc., Co. v. Colorado, ete., Min. Co., 19 Fed. 78, p. 81.

Krogstad, In re, 4 L. D. 564, p. 565.

Adeclaration to become a citizen of the United States must be made before a court of
record and is presumed to be made in good faith, but this intention may be abandoned,
and if abandoned the right to explore and purchase mineral lands is lost.

Saturday Lode, In re, 29 L. D. 627.

The location of & mining claim by an alien is not void but voidable, and his declara-
tion of intention made before there is any attempted relocation of the claim relates
back to the date of his location and operates to validate it, and upon declaring that
intention he is entitled to the advantage of work previously done and of the record
previously made by him in the location of eaid claim.

Leary v. Manuel, 12 L. D, 345.

McEvoy v. Megginson, 29 L. D. 164, p. 165. -

8ee North Noon-day Min. Co. v. Orient Min. Co., 1 Fed. 522, p. 524.

Lone Jack Min. Co. v. Megginson, 82 Fed. 89.

Nominally this section discriminates against the alien generally, but in fact against
the Chinaman only, because all aliens, including the Congo negro, and excepting the
Mongolian, are permitted to become naturalized, and therefore to locate and occupy
mining lands.

Chapman v. Toy Long, 5 Fed. Cas. 497.

An alien 21 years of age who is honorably discharged after serving an enlistment in
the United States Army occupies the status of one who has declared his intention to
become a citizen, under the homestead law, and the same rule applies to mineral lands.

Strickley v. Hill, 22 Utah 257, p. 268.

8. ALIENAGE—WHO MAY QUESTION.

An alien who explores and locates a mining claim on public land may hold it against
all the world except the United States, notwithstanding the provisions of the statute.
Lone Jack Min. Co. v. Megginson, 82 Fed. 89, p. 93.

Wilson v. Triumph Consol. Min. Co., 19 Utah 66, p. 73.
Stewart v. Gold & Copper Co., 20 Utah 443, p. 447. 7
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The fact that a mining claim is located by an alien can only be taken advantage of
by the Government, and such location is not illegal or void, and is only voidable by
the act of the Government.

Shea v. Nilima, 133 Fed. 209, p. 215.

By this section mineral lands are open to occupation and purchase by citizens of the
United States or those who have declared their intention to be come such; and an alien
has no power to make a mining location under this atatute, but a location by an alien
is free from attack, and voidable only by the Government.

Manuel v. Wulff, 152 U. 8. 505, p

McKinley Creek 'Min. Co. v. Alaskamtede Co., 183 U. S. 563, p. 571.

Matlock v. Stone, 77 Ark. 195, p. 199.

Holdt v. Hazard, 10 Cal. App. 440 P- 443.

See McCarthy v. Speed 11'S. Dak. 362, p. 366.

The location of & mining claim by an alien can not be attacked in a suit between
private parties.

Tornanses v. Melsing, 109 Fed. 710, p. 711.

Manuel v. Wulff, 152 U. 8. 505.

Billings v. Aspen Min,, etc., Co 52 Fed. 250.

Lone Jack Min. Co. v. M nson, 82 Fed. 89.

Matlock v. Stone, 77 Ark 195, p. 199.

McCarthy v. Speed 11 8. Dak. 362 p 366

Holdt v. Hazard 10 Cal. Alig

Wilson v. Triumph Consol. Min, Co 19 Ut.ah 66, p. 73.

Stewart v. Gold & Copper Co., 29 Utah 443, p. 447.

E. VEIN OR LODE—DEFINITION.

Valuable mineral, as gold, silver, copper, etc., intermingled with or embedded in
the rock in place, is called a lode, and the rock is quarried not for the stone but for the
mineral it contains,

Conlin v. Kelley, 12L. D. 1, p. 3.

The term *‘vein or lode” does not mean a merely typical fissure or contact vein, but
any fairly well-defined zone or belt of mineral-bearing rock in place.

East Tintic Consol. Min. Claim, In re, 40 L. D, 271, p. 273.

A vein can not be said to exist merely because rock is crushed, shattered, or even
fissured, and what constitutes & vein must depend somewhat upon the nature of the
country in which it is alleged to be found, but a true vein may be barren in some
places; and a court will not declare as a matter of law that a whole limestone area
thousands of feet wide is one vein.

Mammoth Min. Co. v. Grand Central Min. Co., 213 U. S. 72, p. 76.
Grand Central Min. Co. v. Mammoth Min. Co., 29 Utah 490.

F. MINING CLAIM AS PROPERTY.

1. OWNERSHIP AND TRANSFER.
2. DOWER RIGHTS DO NOT ATTACH.

1. OWNERSHIP AND TRANSFER.

A mining claim perfected under the statute is property which may be bought, sold,
and conveyed, and which passes by descent.

Forbes v. Gracey, 94 U. 8. 762, p. 765.

Belk v. Meagher, 104 U. S. 279 283,

Black v, Elbhorn Min. Co., 49 Fed, 549, p. 550.
0'Connell v. Pinnacle Gold Mines Co., 140 Fed. 854, p. 855.
Alexander v. Sherman, 2 Ariz. 326, p. 329.

Phoenix Mia., etc., Co. v. Scott,ZOWash 48, p. 50.
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2. DOWER RIGHTS DO NOT ATTACH.

The estate of the locator in a mining claim before patent is not such an estate that
dower attaches to it.
Black v. Elkhorn Min. Co., 163 U. 8. 445, p. 450.
Black v. Elkhorn Min. Co., 52 Fed. 859, p. 862, affirmed on this point; Black v.
Elkhorn Min. Co., 49 Fed. 549, overruled on this point.
See Black v. Elkhorn Min. Co., 47 Fed. 600.
O’Connell v. Pinnacle Gold Mines Co., 131 Fed. 108, p. 107.
O’Connell v. Pinnacle Gold Mines Co., 140 Fed. 854, p. 856.
Bechtol v. Bechtol, 2 Alaska 397, p. 401.
There is no right of dower in the estate held by the United States in or to a mining
claim after location and before patent.

Black v. Elkhorn Min. Co., 49 Fed. 549, p. 553.

G. MINERAL AND AGRICULTURAL CLAIMANTS-BURDEN OF

PROOYF.
Bee sec. 2318.

Where a mineral location is made on lands returned as agricultural the burden of
proof is upon the mineral claimant, and he may show the inferior rights of the agricul-
tural claimant.

Caledonia Min. Co. v. Rowen, 2 L.. D, 714, p. 718.

Dughi v. Hawkins, 2 L. D. 721.

Magalia Gold Min. Co. v. Ferguson, 3 L. D. 234, p. 236.

Where lands are prima facie agricultural the burden of proof is upon a mineral
claimant to show its mineral character, and he must show that the mineral exists in
sufficient quantity to make it more valuable for mining than for agricultural purposes.

Tinkham v. McCaffrey, 13 L. D. 517, p. 518.

See Savage v. Boynton, 12 L. D. 612.

In a controversy between a mineral and an agricultural claimant the question is
whether the mineral character of the land is such as to make the land more valuable
for mining than for agricultural purposes, or whether the mineral character is shown to
be such as to warrant the conclusion that minerals might be obtained by well-known
processes of mining in sufficient quantities and of such value as to make it more profit-
able for mining than agriculture.

Creawell Min. Co. v. Johnson, 8 L. D. 440, p. 441,

McLemore v. Express Oil Co., 158 Cal. 559, p. 566.

Where land rated as agricultural is claimed as a mining location the burden is on the
mineral claimant to show by a preponderance of the evidence that the land is more
valuable for mining than for agricultural purposes as a present fact, and not that it may
poesibly develop minerals of such & quantity and of such a character as to establish its
mineral value.

Creswell Min. Co. v. Johnson, 8 L. D. 440, p. 442,

McLemore v. Express Oil Co., 158 Cal. 559, p. 566.

In a contest between a mineral and an agricultural claimant the question is whether
as a present fact the land is more valuable for the minersl it contains than for agricul-
tural purposes.

Peirano v. Pendola, 10 L. D. 536, p. 538.

Walton v. Batten, 14 L. D. 54, p. 56.

Cleaav. Skiffich, 28 Calo. 362, p. 368.

See Cutting v. Reininghaus, 7 L. D. 265.

Creswell Min. Co. v. Johnson, 8 L. D. 440.
Winters v. Bliss, 14 L. D. 59, p. 61.
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To defeat a preemption entry because of the mineral character of the land it must be
shown that mineral was known to exist at the time of the entry; but a subsequent dis-
covery of mineral will not warrant the cancellation of a preemption entry.

Harnish v. Wallace, 13 L. D. 108, p. 109.

See Colorado Coal & Iron Co, v. United States, 123 U. 8. 307, p. 328.

Caste, Inre, 3 L. D. 169.

Abercmmble, Inre, 6 L. D. 893.

Laney, Inre, 9 L. b. 83.
Miner, In re, "9 L. D. 408.
Plymouth Lode, In re, 12 L. D. 513.

Rea v. Stephenson, 15 L. D. 37.

Jones v. Driver, 15 L. D. 514.

Arthur v. Earle 21 L. D. 92.

Chormicle v. Hlller, 26 L.D.9

Aspen Consol. Min. Co. v. Wllhams 27L.D. 1, p. 17,

In a contest against an agricultural claimant the burden of proof is upon the mineral
claimant; but where the mineral claimant has a filing of record the burden shifts and
is then upon the agricultural claimant.

Walton v. Batten, 14 L. D. 54, p. 55.

If land is worth more for agriculture than mining it is not mineral land, though it
may contain some measure of gold or silver.
Winters v. Bliss, 14 L. D. 59, p. 62.
See United States v. Reed, 28 Fed. 482.
Cleary v. Skiffich, 28 Golo. 362, p. 368.
A person who purchases a part of the public domain as agricultural lands with a
knowledge that it is mineral land does not acquire a good title.

United States v. Culver, 52 Fed. 81.

H. POSSESSION OF MINING CLAIMSJURISDICTION OF FEDERAL
COURTS.

The right of poesession to mining claims given by this and other sections does not
necessarily confer jurisdiction on a Federal court, regardless of citizenship, as such
an action may involve the question of the right of possession only.

Shoshone Min. Co. v. Rutter, 177 U. S. 505, p. 508.

This section, with others, expressly provides that the right of possession may be
determined by local customs or rules of miners; and accordingly the right of posses-
sion may not involve any question under the Constitution or laws of the United States,
but simply a determination of local rules and customs or State statutes.

Shoshone Min. Co. v. Rutter, 177 U. 8. 505, p. 508.

I. PATENT—EFFECT AS A CONVEYANCE.

Under the statute a patent for a mining claim conveys the subsurface as well as
the surface, and the only limitation on the exclusive title thus conveyed is the right
to pursue a vein which on ita dip enters the subsurface.

St. Louis Min. etc. Co. v. Montana Min. Co., 194 U. 8. 235, p. 237.
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Mining claims upon veins or lodes of quartz or other rock in place
bearing gold, silver, cinnabar, lead, tin, copper, or other valuable
deposits, heretofore located, shall be governed as to length along the
vem or lode by the customs, regulations, and laws in force at the
date of their location. A mining claim located after the 10th du{
of May, 1872, whether located by one or more persons, may equal,
but shall not exceed, 1,500 feet in length along the vein or lode; but
no location of a mining claim shall be made until the discovery of
the vein or lode within the limits of the claim located. No claim
shall extend more than 300 feet on each side of the middle of the
vein at the surface, nor shall any claim be limited by any mining -
regulation to less than 25 feet on each side of the midtﬁe ofy the vein
at the surface, except where adverse rights existing on the 10th
day of May, 1872, render such limitation necessary. The end lines
of each claim shail be parallel to each other.

This section is the same as section 2, act of May 10, 1872 (17 Btat. 91), p. 677.

A. CONSTRUCTION AND APPLICATION OF MINING LAWS.
B. VEIN OB LODE, p. 36.
C. MINING LOCATIONS OR CLAIMS, p. 48.

A. CONSTRUCTION AND APPLICATION OF MINING LAWS.

1. MINING STATUTES CONSTRUED TOGETHER.
2. OBJECTS OF MINING STATUTES.

1. MINING STATUTES CONSTRUED TOGETHER.

1f this and section 2329 were to be construed independently as though standing by
themselves, or if the mining act as a whole contained nothing of a nature purporting to
show that the general words used in this section, ‘‘gold, silver, cinnabar, lead, tin, and
copper,” were intended in a larger sense than these specific words indicate, then it
might be concluded that the mining laws apply only to metallic substances.

Pacific Coast Marble Co. v. Northern Pac. R, Co., 25 L. D. 233, p. 241,

The validity of a location or claim under the mining laws of the United States must
be determined by those laws themselves.

Riley, In re, 33 L. D. 68, p. 70.

The right granted by statute to locate mining claims, prior to the acquisition of a
vested right, is not an obstruction either to the disposition or the reservation of the
public lands.

Gibeon v. Anderson, 131 Fed. 39, p. 41.

This, with other sections of the mining laws, makes certain provisions for the locating,
working, holding, and purchasing of mining claims upon veins or lode of quartz or other
rock in place bearing valuable mineral deposits.

Hanry Lode Min, Claims, In re, 41 L. D. 403, p. 406. %



38 UNITED STATES MINING STATUTES ANNOTATED.

Harrington v. Chambers, 3 Utah 94 allx)
Golden Terra Min. Co. v. Smith (M ler), 2 Dak. 377.

See Henderson v. Fulton, 35 L. 2, p. 658.
Ambergris Min. Co. v. Day, 12 Idaho 108, p. 115.
McShane v. Kenkle, 18 ont. 208, p. 211,

Columbia Copper Min. Co. v. Dutc eest etc., Co., 13 Wyo. 244.

In order to determine whether lands containing a given mineral deposit are subject
to location under this section resort is to be had to the language of the statute rather
than to definitions of the terms ‘‘vein” or “lode ” given by scientific writers.

Henderson v. Fulton, 35 L. D. 652, p. 66!

Jefferson-Montana Copper Mines Co In re, 41 L. D. 320, p. 322.

The definitions of veins vary sccordmg to the facts under consideration, and the
term is not susceptible of any arbitrary definition applicable to many cases, but must
be controlled in 4 measure by the conditions of locality and deposit. The distinguish-
ing feature between a vein and the formation enclosing it may be visible, as it must
have boundaries, but it is not necessary that these be seen, as their existence may be
determined by assay and analysis. The controlling characteristic of a vein is a con-
tinuous body of mineral-bearing rock in place in the general mass of the surrounding
formation.

Henderson v. Fulton, 35 L. D. 652, p. 659.

Larson, In re, 9 C. L'0.2

Golden v. M hy, 31 Nev 395, p. 427

See Hyman v. eeler 29 Fed. 347.

Cheesman v. Shreeve 40 Fed. 787.

Iron Silver Min. Co. v. Cheesman, 116 U. 8. 529.
Beals v. Cone, 27 Colo. 473.

2. STRICT DEFINITIONS.

The fact that the terms ‘‘veins” and ‘‘lodes” have been used by Congress in con-
nection with each other is suggestive that it was intended to avoid any limitation in
the application of these acts which might be imposed by a sclentlﬁc definition of
either term.

Hayes v. Lavagnino, 17 Utah 185, p. 196.

Any definition of a vein or lode which does not embrace depogits of cinnabar is as
defective as if it did not embrace deposits of gold.
Larson, Inre, 9 C. L. O. 2.

See Eureka Consol. Min. Co. v. Richmond Min. Co., 8 Fed. Cas. 819; 4 Saw’y, 302.
Van Zandt v. Argentine Min. Co., 48 Fed. 770,

The fact that cinnabar is usually found in fissures of the earth’s crust, or in veins of
lodes as defined by geologists, but occurs generally in fibrous or amorphous masses,
bedded in shale or slate rock, is sufficient to show that Congress did not intend to adept
or follow purely scientific definitions in the enactinent of these statutes.

Hayes v. Lavagnino, 17 Utah 185, p. 195.

The fact that lead is frequently found between strata in flat cavities, in beds within
sandstones and rudimentary limestones, formations that do not answer to veins or
lodes when speaking with scientific accuracy, would show that Congress by this and
previous statutes did not intend to adopt the scientific definitions of veins or lodes.

Hayes v. Lavagnino, 17 Utah 185, p. 196.

A vein or lode is a body of mineral or mineral body of rock within defined bound-
aries in the general mass of the mountain, and it is not affected by the thinneess of the
matter in particular places, nor does the fact that it is occasionally found in the gen-
eral course of the vein or shoot in pockets deeper down into the earth, or higher up, and
there may be a total interruption of ore matter; butitis sufficient if the contact remains
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on each side, and the limestone and porphory are still preserved, and the vein of min-
eral matter is found within a short distance pursuing the same contact.

Stevens v. Williams; 23 Fed. Cas. 40, p. 42.

A vein or lode is a seam or fissure in the earth’s crust filled with quartz or with some
kind of rock in place containing gold, silver, or other valuable mineral deposits named
in the statute.

North Noonday Min. Co. v. Orient Min. Co., 1 Fed. 522, p. 530.

Jupiter Min. Co. v. Bodie Consol., etc., Min, Co., 11 Fed. 666 p. 675.

Book v. Justice Min. Co., 58 Fed. 106, p. 125.

Larson, Inre, 9C. L. O. 2,

Montague v. Dobbs, 9 C. L. O. 165.

Shrevev Cop Bell Min. Co., 11 Mont. 309, p. 335.

d v. Clark, 17 Mont. 100 p. 136.
See enderson v. Fulton, 35L. D. 652, p. 658.
Nome v. Steelsmith, 1 Alaska 121, p. 127.

A vein or lode is a body of mineral or mineral-bearing rock within defined boundaries
in the general mass of the mountain.

Iron Silver Min. Co. v. Cheesman, 8 Fed. 297, p. 301.

Hyman v. Wheeler, 29 Fed. 347, p. 355.

Cheesman v. Shreeve, 40 Fed. 787 p. 793.

Harry Lode Min. Claims, Inre 41'L. D. 403, p. 407.

Lareon, Inre, 9C. L. 0. 2

Beals v. Cone, 27 Colo. 473 p. 485.

Noyes v. Clifford, 37 Mont. 138, p. 150.

Hayes v. Lav. 0, 17 Utah 185.

Grand Central . Co. v. Mammoth Min. Co., 29 Utah 490, p. 574.

See Buffalo Zinc & Copper Co. v. Crump, 70 Ark. 525,

A vein or lode is a fissure in the earth filled with quartz in place carrying gold and
gilver or other minerals.

Consolidated Wyoming Gold Min. Co. v. Champion Min. Co., 63 Fed. 540, p. 544.

A vein or lode is any class of deposits of mineral matter coming from the same source,
impressed with the same forms and appearing to have been created by the same
processes.

Stevens v. Williams, 23 Fed. Cas. 40, p

See Buffalo Zinc & CopperCo v. Crump, 70 Ark. 525, p. 536.

A vein or lode is mineral-bearing rock or other earthy matter in place in a fissure in
rock having its boundaries sharply defined by rocky walls in place, and a lode loca-
tion is the location of such a lode or vein in the manner prescribed by the statute.

Webb v. American Asphaltum Min. Co., 157 Fed. 203, p. 204.

8an Francisco Chemical Co. v. Duffield, '201 Fed. 830, p. 835.

Duffield v. San Francisco Chemical Co., 205 Fed. 480, p. 484.

A vein or lode is defined to be a seam or layer of any substance, more or less wide,
intersecting the rock or strata, and not corresponding with the stratification, and is
often limited in the language of miners to such a layer or course of metal or ore.

Cheesman v. Shreeve, 40 Fed. 787, p. 792.

Beals v. Cone, 27 Colo. 473, p. 485,

The words ““vein” or ‘‘lode” may embrace any description of deposit in the general
mass of the country, and whether it is a bed, or segregated vein, or gash vein, or true fis-
sure vein, or merely a deposit, and in all such cases they are lodes if in veins; and if
they do not come under the description of the latter they do under that of the former,
and are recognized as such by the miners.

Stevens v. Williams, 23 Fed. Cas. 44, p. 45

Buffalo Zinc & Copper Co. v. Crump,70Ark 525, p. 536.

Noyes v. Clifford, 37 Mont 138,
See King v. Amy & Silversmith }()fonsol Min. Co., 9 Mont. 543.
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A vein or lode within a mining location, which has been known to exist by reason of
the proper location and recording of the notice, is one whichlis valuable for its mineral
deposits.

Wilson Creek Consol. Min., etc., Co. v. Montgomery, 23 L. D. 476, p. 477.

See Noyes v. Mantle, 127 U. 8. 348.

The controlling characteristic of a vein is a continuous body of mineral-bearing rock
in place in the general mass of the surrounding formation, and is a mineral-bearing
vein within the meaning of the law if it posseeees these requisites and carries mineral
in appreciable quantities, though its boundaries have not been ascertained.

Harry Lode Min. Claims, In re, 41 L. D. 403, p. 407.

Beals v. Cone, 27 Colo. 473.

By the term “‘vein or lode” is not meant merely a typical fissure or contact vein,
but any fairly well-defined zone or belt of mineral-bearing rock in place.

East Tintic Consol. Min. Co., In re, 40 L. D. 271, p. 273.

Jefferson-Montana Copper Mines Co., In re, 41 L. D. 320, p. 323.

See East Tintic Consol. Min. Co., In re, 41 L. D. 255, p. 256 (rehearing).

The expression in this sentence ‘the vein or lode” can only refer to the lode which
the locator expects to develop and mine and can not refer to disconnected deposits of
ore of no possible value in themselves.

East Tintic Consol. Min. Co., In re, 41 L. D. 255, p. 256 (rehearing).

A broken, altered, and mineralized zone of limestone, lying between walls of quartz-
ite, constitute a lode or vein within the meaning of the mining laws.

H Lode Min. Claim, In re, 41 L. D. 403, p. 407.

See United States Min. Co. v. Lawson, 134 U. 8. 769.

Lawson v. United States Min. Co., 207 U. S. 1.

Calcium phosphate or rock phosphate is found in horizontal veins or what is com-
monly called blanket veins, and when so found must be located as lode claims,

San Francisco Chemical Co. v. Duffield, 201 Fed. 830, p. 836.

See Duffield v. San Francisco Chemical Co., 198 Fed. 942.
Duffield v. San Francisco Chemical Co., 205 Fed. 480.

3. WHAT CONSTITUTES.

There are four classes of cases where the courts are called upon to determine what
constitutes a lode or vein within the meaning of the statute: (1) Between lode locators,
(2) between placer and lode claimants, (3) between mineral and town-site claimants,
and (4) between mineral and agricultural claimants.

Ambergris Min. Co. v. Day, 12 Idaho 108, p. 117.

See Migeon v. Montana Central R. Co., 77 Fed. 249, p. 254.

A continuous body of mineralized rock lying within any other well-defined bound-
aries on the earth’s-surface and under it would equally constitute in the eyes of the
miner a lode, and this section is applicable to any zone or belt of mineralized rcck
lying within boundaries clearly separating it from the nzighboring rock, and includes
all deposits of mineral matter found throughout a mineralized zone or belt coming
from the same source, impressed with the same forms, and appearing to have been
created by the same processes.

Eureka Corsol. Min, Co. v. Richmond Min. Co., 8 Fed. Cas. 819.

Cheesman v. Shreeve, 40 Fed. 787, p. 798.

See Mt. Disablo, etc., Min. Co. v. Callison, 17 Fed. Cas. 918.

The jointure or union of rocks differing in character, or of the same character, not
like a fissure, is a lode or vein, and if in some space between such rock there is found a
material which sometimes or even frequently exists with valuable ore in lodes, it ia
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immaterial in this respect; and it appears that as to all such contacts and all such
deposits as are found in the neighborhood of Leadville a lode can not exist without
valuable ore.

Stevens v. Gill, 23 Fed. Cas. 12, p. 13.

Whether what is commonly called a contact is to be regarded as a vein or lode de-
pends upon whether it contains valuable ore, but if there is value the form in which
it appears is of no importance; and if it is iron or manganese, carbonate of lead, or
something else yielding silver, the result is the same, as the law will not distinguish
between different kinds and classes of ores if they have appreciable value in the metal
for which the location was made; and it is not neceesary that the ore shall be of eco-
nomical value for treatment, but it is sufficient if there is something ascertainable and
beyond a mere trace, and which can be positively and certainly verified as existing
in the ore; and in the case of silver the value is measured by ounces; and if there is
one or more ounces in a ton of ore, it is sufficient, other conditions being satisfied, to
establish the existence of a lode.

Stevens v. Gill, 23 Fed. Cas. 12, p. 13.

Soo Stevens v. Williams, 23 Fed. Cas, 40.

Stevens v. Wllhams 23 Fed. Cas. 44, p. 47.

A vein or lode is a continuous bed of mineralized rock lying within any other well-
defined boundaries of the earth’s suriace and under it, and the term is used in theact
of Congress as applicable to any zone or bed of mineralized rock lying within bound-
aries clearly separating it from the neighboring rock.

Stevens v. Williams, 23 Fed Cas. 40, p. 42.

Congress intended by the term ‘‘vein or lode” to embrace and include all forms of
depoeit which are located in the general mase of the mountain by whatever name they
may be known, regardless of distinctions in the technical uses of the terms.

Stevens v. Williams, 23 Fed. Cas. 44, p. 45.

Synnott v. Shaughnemy 2 Idaho 111, p- 116.

1t is the surrounding mass of the country rock which incloses the lode rather than
the material of which it is composed that gives it its character as such, and the presence
of mere sand or friable material which can not strictly be called rock does not affect
the character of the lode, as it is in such case a vein orlode in place, if the wall on each
side is fixed and immovable.

Steveps v. Williams, 23 Fed. Cas. 44, p. 45.

To make an ore body continuous it must be deposited in that form or removed
bodily with its inclosing rocks to the place in which it is found.

Iron Silver Min. Co. v. Cheesman, 8 Fed. 297, p. 301.

The veins, lodes, or fissures within the meaning of this section are usually found in
the surrounding rock and can be readily traced.

Reynolds v. Iron Silver Min. Co., 116 U. 8. 687, p. 695.

Iron Silver Min. Co. v. Cheesman, 116 U. 8. 529 p- 534.

Buffalo Zinc & Copper Co. v. Crump, 70 Ark. 525 p- 536.

Veins and lodes have many characteristics, and they may lie in fissures or other
openings in the rock, may contain materials differing or in some respecta corresponding
to such rock, may be of tabular form and of a branded structure, and may have
selvages and slickensides in the fissures and openings, and some of these character-
istics may be common to all lodes and veins while others are of rare occurrence.

Hyman v. Wheeler, 29 Fed. 347, p. 353.

Cheeeman v. Shreeve, 40 Fed. 787 p- 794.

The result is the same whether the ore is in the form of a broken mass of blue a.n.d
brown limestone between regular walls of the same rocks or a part of such strata is
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solid formation, mineral by replacement of some of their constituents with valuable
materials, and the name which science may apply to it is of no importance.

Hyman v. Wheeler, 29 Fed. 347, p. 353.

Cheesman v. Shreeve, 40 Fed. 787, p. 794.

An impregnation to the extent to which it may be traced as a body of ore is as fully
within the terms of the statute in reference to veins and lodes as any other form oi
deposit.

Hyman v. Wheeler, 29 Fed. 347, p. 353.

Cheesman v. Shreeve, 40 Fed. 787, p. 795.

‘While a vein or lode must have boundaries it is not necessary that they must be such
as can be seen; and it is sufficient if it can be determined by classifying it as a segre-
gated or contact fissure vein, or as a bed or impregnation of ore; and it need not be
separated from the country rock by planes or strata of such rock visible to the eye.

Hyman v. Wheeler, 29 Fed. 347, p. 353.

Cheesman v. Shreeve, 40 Fed. 787, p. 795.
~ Where the evidence shows well-defined boundaries, very slight proof of ore or mineral
within such boundaries will be sufficient to prove the existence of a vein or lode, as
such boundaries constitute a fissure; and if ore is found in such a fissure, though at
considerable intervals and in small quantities, it will still be a vein or lode.

Hyman v. Wheeler, 29 Fed. 347, p. 355. .

Cheesman v. Shreeve, 40 Fed. 787, p. 794. °

Columbia Copper Min. Co. v. Dutchess Min. etc. Co., 13 Wyo. 244, p. 253.

A fissure in the earth’s crust and openings in its rock and strata, made by some force
of nature in which the mineral is deposited, may be regarded as important, if not essen-.
tial, in determining what is a vein or lode; but to the miner such fissure and its walls
are only of importance as indicating the boundaries within which he may look for and
reasonably expect to find mineral ore.

Cheesman v. Shreeve, 40 Fed. 787, p. 792.

This section is intended to be liberal and broad enough to apply to any kind of a
vein or lode of quartz or other rock-bearing mineral in whatever kind, character, or for-
mation the mineral may be found, and should be so construed as to protect locators of
mining claims who have discovered rock in place bearing any minerals named and
sufficient to justify the expenditure of time and money in prospecting and developing
the ground located. ’ .

Book v. Justice Min. Co., 58 Fed. 106, p. 120.

Consolidated Wyoming Gold Min. Co. v. Champion Min. Co., 63 Fed. 540, p. 544.
Montana Central R. Co. v. Migeon, 68 Fed. 811, p. 814.

Migeon v. Montana etc. R. Co., 77 Fed. 249.

Bonner v. Meikle, 82 Fed. 697.

Shoshone Min. Co. v. Rutter, 87 Fed. 801, p. 807.

Lange v. Robinson, 148 Fed. 799, p. 802.

King Solomon Tunnel Co. v. Mary Verna Min. Co., 22 Colo. App. 528, p. 538.
Burke v. McDonald, 2 Idaho 646.

Ambergris Min. Co. v. Day, 12 Idaho 108, p. 117.

Murray v. White, 42 Mont. 423, p. 433.

Fox v. Myers, 29 Nev. 169, p. 185.

Harrington v. Chambers, 3 Utah 94.

Columbia Copper Min. Co. v. Dutchess etc. Co., 13 Wyo. 244, p. 253.

See Henderson v. Fulton, 35 L. D. 652, p. 658.

The words ‘‘vein or lode’’ within the meaning of the last clause of this section are
intended to apply ¢ ‘to such veins or lodes’’ as were described in the first clause of this
section and have the same meaning; that is, & vein or lode ‘ ‘of quartz or other rock in
place bearing gold, silver, cinnabar, lead, tin, copper, or other valuable deposits.”*

Book v. Justice Min. Co., 58 Fed. 106, p. 120.
Shoshone Min. Co. v. Rutter, 87 Fed. g()l, p- 807.



SECTION 2320, PP. 3598, 43

Between the hanging and foot walls of a fissure vein there are found bodies of quartz
varying in richness, and there are many places varying in length between the quartz
bodies or pay shoots where no quartz will be found in the fissure between the walls,
yet the vein exists and may be as well defined as if it was filled with quartz.

Consolidated Wyoming etc. Min. Co. v. Champion Min. Co., 63 Fed. 540, p. 544.

The statutory requirement of lode or vein is satisfied if the zone or belt as a whole
bears any of the valuable deposits mentioned in the statute.

Meydenbauer v. Stevens, 78 Fed. 787, p. 791.

‘This section is to be construed in the light of and commonly known use of the terms
‘‘vein’’ and ‘‘lode,’’ as defined by miners as the result of practical experience in min-
ing in order to avoid any limitation in the application of the law which a scientific .
definition of these terms might impoee; and it is also to be construed in the light of the
general purpose and policy of Congress to protect bona fide locators of mineral lands
and the development of the mineral resources of the country.

Henderson v. Fulton, 35 L. D. 652, p. 662.

Jefferson-Montana Copper Co., In re, 41 L. D. 320, p. 322.

In many ledges baving distinct hanging and foot walls the country beyond either is
more or less mineralized and at times even small deposits of ores are found beyond the
limits of such walls, yet it can not be said that such mineralized country rock con-
stitutes a part of the ledge.

Bunker Hill etc. Min. etc. Co. v. Empire State etc. Min. etc. Co., 134 Fed. 268, p. 273.

The presence of clay, selvages, slickensides, striations, and ribbing of the wallsis as
strong evidences of the permanency and continuity of a fissure vein as the existence of
the quartz itself.

Consolidated Wyoming Gold Min. Co. v. Champion Min. Co., 63 Fed. 540, p. 545.

The existence of a vein or lode is not affected by a casual and occasional interruption
if there is a general and pervading continuance of the mineral matter pursuing the
same general course, bounded by the same rocky matter above and below.

Stevens v. Williams, 23 Fed. Cas. 40, p. 43.

Stevens v. Williams, 23 Fed. Cas. 44, p. 47.

See Phillpotts v. Blasdel 8 Nev. 62.

Bullion, Beck & Champmn Min. Co. v. Eureka Hill Min. Co., 5 Utah 3, p. 76.
(dlmentmg opinion).

A deposit of mineralized quartzite, a formation of purely sedimentary origin, about
10 feet in thickness, inclosed between a stratum of limestone and a separate and dis-
tinct bed of quartzite, with a elight dip, constitutes a vein or lode within the meaning
of the mining laws.

Harry Lode Min. Claim, In re, 41 L. D. 403, p. 407.

Duggan v. Davey, 4 Dak. 110,

A depoeit of phosphate rock confined between well- deﬁned boundaries varying in
thickness from a few inches to 10 or 12 feet, confined between well-defined boundaries,
constitutes a vein or lode of mineral-bearing rock in place within the general mass or
the mountain and is subject to disposition under the lode mining laws.

Lode Mining Claim, In re, 41 L. D. 403, p. 408.

San Francisco Chemical Co. v. Duffield, 201 Fed. 830, p. 836.
Duffield v. San Francisco Chemical Co., 205 Fed. 480, p. 481.

4. WHAT DOES NOT CONSTITUTE.

Ore disseminated at intervals, or found in channels, chutes, cavities, pockets, of
other irregular occurrences at intervals in quartzite, without ore connections between
the same, is not a vein or lode within the meaning of the statute.

Cheesman v. Shreeve, 40 Fed. 787, p. 789.
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A lode claim can not be located on a vein or lode where its continuity is broken by
intervening nonmineral ground.

Andromeda Lode, In re, 13 L. D. 146.

Bi-metallic Min. Co., In re. 15 L. D._ 309.

Howard, In re, 15 L. D. 504.

Mabel Lode, In re, 26 L. D. 675. p. 676.

Where deposits of ore are only found in vugs in emall quantities, lying in no general
direction, widely separated, and found in excavations only after driving a tunnel for
a considerable distance through bhard quartz rock, and where such vugs of ore lay in
detached cavities, more or less like a trough. and wholly surrounded by or enveloped
in such quartzite rock, such deposits would not constitute a vein or lode within the
meaning of this statute.

Cheesman v. Shreeve, 40 Fed. 787, p. 7

The term vein or lode can not be applied to every metalliferous zone of country to
which boundaries can be found, as this would reduce all mining districts to one lode.

Mt. Diablo, etc., Min, Co. v. Callison. 17 Fed. Cas. 918.

Waterloo Min. Co. v. Doe, 82 Fed. 45. p. 5.

See Eureka Consol. Min. Co. v. Richmond Min. Co., 8 Fed. Cas. 819.

A deposit of marble is not mineral-bearing rock within the meaning of the statute,
and does not contain any of the minerals named in the statute or any other mineral
substance distinct from the rock itself, and can not, therefore, be located under the
provisions of this section.

Henderson v. Fulton, 35 L. D. 652, p. 664.
5. WHAT CONSTITUTES A LODE.

The term ‘‘lode” simply means the formation by which a miner can be led or guided
and is an alteration of the verb ‘‘lead,” and whatever a miner can follow expecting
to find ore is a lode.

Eureka Consol. Min. Co. v. Richmond Min. Co., 8 Fed. Cas. 819.

See Henderson v. Fulton, 35 L. D. 652. p. 656.

Buffalo Zinc & Copper Co. v. Crump, 70 Ark. 525, p. 535.
Moxon v. Wilkinson, 2 Mont. 421.

Montana Coal, etc., Co. v. Livingston, 21 Mont. 59.
Noyes v. Clifford, 37 Mont. 138, p. 149.

A lode as understood and used by miners is a vein containing ore.
Montague v. Dobbs, 9 C. L. O. 165, p. 166.

The words ‘‘vein,” ‘‘lode,” and ‘‘ledge” are used as synonymous terms in the
common parlance of miners as well as in the statute and decisions of courts.

Synnott v. Shaughnessy, 2 Idaho 111, p. 116.

A body of mineral or mineral-bearing rock in the general mass of the mountain, so
far as it may continue unbroken and without interruption, may be regarded as a lode.
whatever the boundaries may be, and in the existence and to the extent of such body
boundaries are implied.

Hyman v. Wheeler, 29 Fed. 347, p. 353.

Cheesman v. Shreeve, 40 Fed. 787, p. 795.

A lode consists of (1) quartz or rock held in place, and (2), the presence therein of
gold, silver, cinnabar, lead, tin, copper, ‘or other valuable deposits.

Meydenbauer v. Stevens, 78 Fed. 787, p. 791.

Palmer, In re, 38 L. D. 294, p. 297.

In order to constitute a lode it is not necessary that the minerals shall be evenly
distributed throughout the zone or belt, but it may carry pay streaks near either side
orin its center, while in some places the zone may be nearly barren of mineral and
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in others discloge pockets rich in minerals; and parts of it may carry ore of a very low
grade, while other parts contain valuable mineral deposits.

Meydenbauer v. Stevens, 78 Fed. 787, p. 791.

A belt or zone, in order to constitute a lode, must bear some of the minerals or valu-
able deposits mentioned in this section.

Meydenbauer v. Stevens, 78 Fed. 787, p. 791.

While the elements of a vein or lode are the hody of mineral or mineral-bearing rock
and boundaries, yet a body of mineral or mineral-bearing rock in the general mass
of the mountain, so far as it may continue unbroken and without interruption, may be
regarded as a lode, whatever the boundaries are, as boundaries are implied.

Hyman v. Wheeler, 29 Fed. 347, p. 355.

Cheesman v. Shreeve, 40 Fed. 787, p. 794.

An irregular mass of mineral matter is within the meaning of the descriptive terms
”Vein" or (‘lode.if

Stevens v. Williams, 23 Fed. Cas. 40.

Breece Min. Co., Inre, 3 L. D. 11, p. 13.

Whatever a miner would follow with the expectation of finding ore has been adopted
and may be regarded as a practical test of what is to be considered a lode under this
section.

Henderson v. Fulton, 35 L. D. 652, p. 661.

King Solomon Tunnel Dev. Co. v. hrary Verna Min. Co., 22 Colo. App. 528, p. 538.

Ambergris Min. Co. v. Pay, 12 Idaho 108, p. 115.

See Eureka Consol. Min. Co. v. Richmond Min. Co., 103 U. S. 839.

Harrington v. Chambers, 3 Utah 94.

Broken, crushed, disintegrated, fissured limestone, between a wall of quartzite on
one side, and a belt of clay or shale on the other, and which is permeated in all direc-
tions with minerals, constitutes a lode, within the meaning of this statute.

Doe v. Waterloo Min. Co., 54 Fed. 935, p. 943.

Book v. Justice Min. Co., 58 Fed. 106, p. 127.

A mineral zone held in place and continuous in its formation between the country
rock possesses one of the characteristics necessary to constitute a lode.

Meydenbauer v. Stevens, 78 Fed. 787, p. 791.

Whenever a miner finds a valuable mineral deposit in the body of the earth he calls
it a lode, whatever its form may be and however it may be situated, and whatever its
extent in the body of the earth.

Stevens v. Williams, 23 Fed. Cas. 44, p. 45.

While metalliferous rock in place may be go found within defined boundaries as to
require recognition as a lode though not in a fissure, yet a broad metalliferous zone
can not be permitted to swallow up under the name of lode true fissure veins found
within its limits.

Mt. Diablo, etc., Min. Co. v. Callison, 17 Fed. Cas. 918.

6. ROCK IN PLACE.

If the ore body is continuous to the extent that it may maintain that character then
itisin place.

Iron Silver Min. Co. v. Cheesman, 8 Fed. 297, p. 301. .

A vein or lode to be in place within the meaning of this section, means in the gen-
eral mass of the mountain, as distinguished from being upon the surface or covered
only by the movable parts called slide or débris, and if in the general mass of the
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mountain it is still in place, though the inclosing rocks may have sustained fractures
and dislocations in the general movement or upheaval of the country.

Stevens v. Gill, 23 Fed. Cas. 12, p. 13.

See Stevens v. Williams, 23 Fed. Cas. 44.

A vein or lode, to be locatable and patentable under the mining laws, must possess
the elementsof rock in place bearing one or more of the minerals specified in the statute,
or some other mineral that would be embraced within the added words ‘‘other valu-
able deposits.”

Henderson v. Fulton, 35 L. D. 652, p. 663.

Sand rock or sedimentary sandstone formation in the general mass of the mountain,
bearing gold, is rock in place bearing mineral and constitutes a vein or lode within the
purview of the statute, and can be located and entered only under the law applicable
to lode deposits.

Harry Lode Min. Claim, In re, 41 L. D. 408, p. 407.

Palmer, In re, 38 L. D. 294, p. 297.

A vein or lode in place means a vein or lode lying in a fixed position in the general
mass of country rock, or in the general mass of the mountain, and as distinguished
from such country rock the vein or superficial deposit may have been brought into
its present position by the elements, have been washed down from above, or have
come there as alluvium or diluvium from a considerable distance.

Stevens v. Williams, 23 Fed. Cas. 44, p. 45.

Mineral found at a depth of several hundred feet with the rock on either side fixed
solid and immovable, no matter where it was originally found or deposited, is in place
within the meaning of the law.

Duffield v. San Francisco Chemical Co., 205 Fed. 480, p. 484.

Jones v. Prospect Mountain Min, Co., 21 Nev. 339.

This section makes a distinction between rock or quartz held in place by the adjoin-
ing country rock and bunches or blotches of rock or quartz simply lying or resting on
the earth’s surface without any walls, and also pieces or bowlders detached from the
earth’s crust usually found in mountain gulches and along the beds of streams in min-
eral country.

Meydenbauer v. Stevens, 78 Fed. 787, p. 790.

A vein or lode can not be in place under this section unless it is within the general
mass of the mountain, and it must be Inclosed by or held within the general mass of
fixed and immovable rock, and it is not enough to find a vein or lode lying on the top
of afixed or immovable rock, though covered with the superficial mass of loose mate-
rial and débris.

Leadville Min. Co. v. Fitzgerald, 15 Fed. Cas. 98, p. 99.

A body of rock or quartz in place having clearly defined walls and of great width and
continuing for a long distance sinking deep into the earth’s crust is not a lode if it is
totally barren of mineral.

Meydenbauer v. Stevens, 78 Fed. 787, p. 791.

A mining locator is not required to know the manner in which a mineral deposit had
its origin, whether mineralized waters have ascended from below through fissures in
the rock and deposited their solutions therein or whether the deposit has been washed
into the fissures by the elements, or brought from a distance as alluvium, but it is suffi-
cient for him to know that a mineral deposit is in place between walls of rock, is a lode,
and may be located as a lode claim.

Duffield v. San Francisco Chemical Co., 205 Fed. 480, p. 485.
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7. PROOF OF EXISTENCE—QUESTION OF FACT.

Whether a particular vein or lode is such a one as is referred to in these sections is a
question of fact and not of law.

Bluebird Min. Co. v. Largey, 49 Fed. 289. p. 290,

Illinois Silver Min., etc., Co. v. Raff, 7 N. Mex. 336, p. 339.

See Iron Silver Min. Co. v. Cheesman, 116 U. 8. 529, p. 537.

Hyman v. Wheeler, 29 Fed. 347.

Any dispute as to whethera given parcel of land isa vein or lode is a question of fact
to be determined by men experienced in mining, and it can not be determined as a
matter of law. .

Blue Bird Min, Co. v. nga, 49 Fed. 289, ﬁ 292.

See Columbia Copper Min. Co. v. Dutchess Min., etc., Co., 13 Wyo. 244, p. 256.

A determination as to what is a vein, lode, or ledge of rock in place bearing gold or
eilver, or other precious metals, must be arrived at from the evidence of miners, as a
question of fact, and their understanding of the meaning of these terms must control or
give meaning to the acts of Congress.

Eureka Consol. Min. Co. v. Richmond Min. Co., 8 Fed. Cas. 819.

Bluebird Min. Co. v. Largey, 49 Fed. 289, p. 290.

Gregory v. Pershbaker, 73 Cal. 109, p. 115.

See Overman Silver Min. Co. v. Corcoran 15 Nev. 147.

Columbia Copper Min. Co. v. Dutchess Min., etc., Co. 13 Wyo. 244, p. 256.

A party seeking to prove the existence of a lode or vein may rely upon any charac-
teristics that he can find in the ground in dispute and prove the same by witnesses who
accept such features as establishing the fact, while the opposite party may disprove
the proposition by showing the absence of all other characteristics of a vein or lode.

Hyman v. Wheeler, 29 Fed. 347, p. 353.

Cheesman v. Shreeve, 40 Fed. 787, p. 794.

There are four classes of cases where the courts have been called upon to determine
what constitutes a lode or vein within the intent and meaning of the different sections
of the Revised Statutes: (1) As between miners who have located on the same lode
nnder this section; (2) as between placer and lodé claimanta under section 2333; (3)
between mineral claimants and parties holding town-site patents to the same; (4)
between mineral and agricultural claimants of the same land.

Migeon v. Montana Central R. Co., 77 Fed. 249, pp. 254-255.

Shoehone Min. Co. v. Rutter, 87 Fed. 801, p. 807.

Ambergris Min. Co. v. Day. 12 Idaho 108, p. 117.

Fox v. Myers, 29 Nev. 169, p. 183.

See Henderson v. Fulton, 35 L. D. 652,1.!}1). 659.

Grand Central Min. Co. v. Mammoth Min. Co., 29 Utah 490, p. 574.

Proof of ore in mass and a position in the body of a mountain is sufficient to show the
existence of a lode of the dimensions of such ore, and so far as it prevails the ore isa
lode, whatever its form or structure may be, and it is unnecessary to decide any ques-
tion of fissuree, contacts, selvages, elickensides, or other marks of distinction.

Hyman v. Wheeler, 29 Fed. 347, p. 353.

Cheesman v. Shreeve, 40 Fed. 787, p. 793.

In determining either the fact or the likelihood of the existence cf a vein or lode of
ore a court or jury may coneider the topography of the mountain, its geological forma-
tion, with its sands, limes, porphyry, quartzite, and granite formation, together with
the mineralized rock in body and detachments,

Cheesman v. Shreeve, 40 Fed. 787, p. 795.

The presence of a vein or lode may be determined by assay and analysis.

Hyman v. Wheeler, 29 Fed. 347, p. 354.
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Certain geological formations and strata and subetances and fissures are the usual
concomitants and incidents of the presence of an ore vein, and in tracing out the lay
and trend of ore deposita the presence or absence of such concomitants is important.

Cheesman v. Shreeve, 40 Fed. 787, p. 796.

Proof that the strata lying along the plane of contact between blue and brown lime-
stone has mineralized to the extent of showing value in gold and silver, and distin-
guishable from other parts of the mountain by carrying ore and by association with
the plane of contact, may constitute a mineralized zone, and such a zone is clearly a
vein or lode within the meaning of this statute.

Hyman v. Wheeler, 29 Fed. 347, p. 355.
Cheesman v. Shreeve 40 Fed. 787 p. 793.

Proof of & barren contact between blue and brown limestone is not sufficient to
establish a vein or lode, but it must carry ore to some extent and of some value to con-
stitute such vein or lode.

Hyman v. Wheeler, 29 Fed. 347, p. 355.

The determination of the question as to whether a given deposit is a vein, lode, or
ledge does not constitute a Federal question within the meaning of the statute giving
Federal courts jurisdiction and the right to remove a cause to a Federal court.

Bluebird Min. Co. v. Largey, 49 Fed. 289, p. 291.
C. MINING LOCATIONS OR CLAIMS.

1. NATURE AND EFFECT.
2. “LOCATION’’ AND ‘‘MINING CLAIM”—USE AND MEANING.
3. MADE ON UNAPPROPRIATED PUBLIC LANDS.
4. LLOCATION ON VEIN OR LODE.
5. LOCATION ON APEX OF VEIN.
6. MANNER AND METHOD OF MAKING.
7. AGREEMENTS TO LOCATE—GRUBSTAKE CONTRACTS.
8. WHO MAY MAKE—QUALIFICATIONS OF LOCATOR.
9. EFFECT OF LOCATION—RIGHTS OF LOCATOR.
0. EXTRALATERAL RIGHTS.
11. RELOCATION.
12. FORM, EXTENT AND DIMENSIONS.
a. JJOCATIONS LENGTHWISE OF LODE.
b. MEASUREMENTS DETERMINED BY VEIN OR LODE.
¢. PARALLELOGRAM IN FORM.
d. LENGTH AND WIDTH OF LOOCATION.
13. DISCOVERY ESSENTIAL.
a. OBJECT AND NATURE OF REQUIREMENT.
b. DISCOVERY AS INITIAL ACT.
. DISCOVERY A PREREQUISITE.
d. BASIS OF RIGHTS AND SOURCE OF TITLE.
e. DISCOVERY A UNIT.
f. WHAT CONSTITUTES—ROCK IN PLACE.
g. DISCOVERY WITHIN LIMITS OF LOCATION.
h. DiSCOVERY OUTSIDE OF LOCATION—EFFECT.
1. DISCOVERY SHAFT.
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13. DiscoveErY ESSENTIAL—Continued.
j- ORDER OF STEPS IMMATERIAL—CONDITIONS.
k. PRIORITY OF DISCOVERY—EFFECT AND RIGHTS.
l. SUFFICIENCY OF DISCOVERY.
m. EXTENT AND VALUE OF DISCOVERY.
n. DISCOVERY INSUFFICIENT.
0. DISCOVERY A QUESTION OF. FACT.
p- KINDS OF MINERAL.
q. KINDS OF MINERAL—INSTANCES.
14. SURFACE LINES.
2. LOCATION AND DIRECTION OF SIDE LINES.
b. LOCATION AND DIRECTION OF END LINES.
¢. PARALLELISM OF END LINES—PURPOSE.
d. WANT OF PARALLELISM OF END LINES—EFFECT.
e. LINES LAID UPON S8ENIOR LOCATION—EFFECT.
15. LoCATIONS ON EXISTING CLAIMS.
a. LLOCATIONS INVALID.
b. OVERLAPPING CLAIMS—EFFECT AND VALIDITY.
¢. JLOCATIONS BY FORCE OR FRAUD INVALID.
d. LLOCATION WHERE SENIOR LOCATION IS VOID.
16. ExcESSIVE LOCATION—EFFECT AND VALIDITY.
17. PossEssioN OF cLAIM—HOW FAR ESSENTIAL.
18. MINING LOCATION AS PROPERTY.
19, NUMBER OF CLAIMS UNLIMITED.
20. LopE AND PLACER CLAIMS—RELATIVE RIGHTS OF LOCATORS.
21. STATE REGULATIONS—V ALIDITY.
22. RULES AND CUSTOMS OF MINERS.
23. LocATION NOTICE—SUFFICIENCY AND EFFECT.
24. TAXATION OF MINING CLAIMS.

1. NATURE AND EFFECT.

Lode mining claims must conform to the vein or lode, and it would be impracticable
if notimpossible to make them always conform to the public surveys, and section 2327
expresaly provides that they need not conform to the public surveys.
Washington v. Ross, 55 Wash. 242, p. 244.
The right of location upon the mineral lands of the United States is a privilege
granted by Congress, but it can only be exercised within the limits prescribed by the
grant,

Belk v. Meagher, 104 U. 8. 279, p. 284.
Peoria & Colorado Min., etc., Co. v. Turner, 20 Colo. App. 474, p. 479. .

A Jocation of a mining claim is not made by taking possession alone, but by working
on the ground, recording and doinpg whatever else is required for that purpose by the
acts of Congress and the local laws and regulstions.

Belk v. Meagher, 104 U. 8. 279, p

Creede & Cripple Creek Min., etc Co v. Uinta Tunnel Min., etc., Co., 196 U. S.

l’ud Inre,38L D. 59, p. 64.
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Ware v. White, 81 Ark. 220, p. 228.
Sweet v. Webber, 7 Colo. 443, p. 450.
Saxton v. Perry, 47 Colo. 263, p. 277.
Ambergris Min, Co. v. Day, 12 Idaho 108, p. 120.
Garfield Min., etc., Co. v. Hammer, 6 Mont. 53, p. 59.
Purdum v. Laddin, 23 Mont. 386, g 389.
Hickey v. Anaconda Cogper Min. Co., 33 Mont. 46, p. 63.
Nash v. McNamara, 30 Nev. 114.
Lockhart v. Wills, 9 N. Mex. 344, p. 357.
Patterson v. Tarbell, 26 Oreg. 29, p. 35.
Wright v. Lyons, 456 Oreg. 167, p. 170.
See Book v. Justice Min. Co., 58 Fed. 106.
-Horswell v. Ruiz, 67 Cal. 111.
Noyes v. Black, 4 Mont. 527.
Upton v. Larkin, 5 Mont. 600, p. 603.
Tibbitts v. Ah Tong, 4 Mont. 536.
Lalande v. McDonald, 2 Idaho 283, p. 288. :
Work Min., etc., Co. v. Doctor Jack Pot Min. Co., 194 Fed. 620, p. 625.
Location is the act or series of acts by which the right of exclusive possession of min-

eral veins and the surface of mineral lands is vested in the locator.

Creede & Cripple Creek Min_, etc., Co. v. Uinta Tunnel, etc., Co., 196 U. S. 337, p. 346.

The word ‘‘location” as a mining term is frequently used in a more restricted sense
to portray the placing of the claim, the posting of the notice containing the name of the
lode, the name of the locator, and the date of discovery,and the marking of the bound-
aries of the claim without the discovery.

Uinta Tunnel Min., etc., Co. v. Ajax Gold Min. Co., 141 Fed. 563, p. 566.

The mere posting of a discovery notice is not sufficient to constitute a valid location
of a mining claim, but there must be a discovery and the exterior boundaries of the
claim properly marked.

Nicholls v. Lewis & Clark Min, Co., 18 Idaho 224, p. 232.

The location of a mining claim is the act of appropriating a parcel of public mineral
land in accordance with the provisions of the mining laws. The term is aleo applied to
the parcel of land appropriated.

Tomera Placer Claim, In re, 33 L. D. 560.

See Smelting Co. v. Kemp, 104 U. S. 636, p. 649.

Territory v. Mackey, 8 Mont. 168, p. 173,

The location is the initial step taken by the locator to indicate the place and extent
of the surface which he desires to acquire, and it includes the giving of notice.

Del Monte Min., etc., Co. v. Last Chance Min., etc., Co., 171 U. 8. 55, p. 74.

Under the act of July 26, 1866 (14 Stat. 251), the location was of the lode; but under
the act of May 10, 1872, the location is that of a piece of land containing the top or apex
of a lode.

St. Louis Min. Co. v. Montana Min. Co., 194 U. S. 235, p. 238.

The existence of & vein or lode is necessary to the making of a valid location, as the
thing located is the mineral bearing vein or lode, and the surface ground taken along
such vein or lode is an incident thereto and intended to facilitate the convenient and
safe working of the mine.

Cripple Creek Gold Min. Co. v. Mt. Rosa Min., etc., Co., 26 L. D. 622, p. 625.

It is sufficient to give a right to the occupant of mining ground on the Government
domain to show its appropriation by such occupant by means which are a substantial
compliance with the law and which, in view of the surrounding circumstances, will
give notice to those who have a right to know that the particular mining ground is
subject to the dominion and control of a private claimant.

Eilers v. Boatman, 3 Utah 159, p. 164.
Tonopah & Salt Lake Min. Co. v. Tonopah Min. Co., 125 Fed. 408, p. 419.
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2. “LOCATION’’ AND ‘“MINING CLAIM'’—USE AND MEANING.

The terms “‘location ”” and ‘“‘mining claim " are often used indiscriminately to denote
the same thing.
Del Monte Min., etc., Co. v. Last Chance Min., ete., Co., 171 U. 8. 55, p. 74.
See Smelting Co. v. Kemp, 104 U. 8. 636, p. 649.
Creede, etc., Min. Co. v. Uinta Tunnel, etc., Co., 196 U. S. 337, p. 347.
Poire v. Wells, 6 Colo. 406, p. 412,
Territory v. Mackey, 8 Mont. 168, p. 173.

The term ‘‘claim ” means the surface ground claimed in connection with a lode.

Branagan v. Dulaney, 2 L. D. 74, p. 750.

A mining claim is a parcel of land containing precious metal in the soil or rock and
a location is the act of appropriating such parcel of land according to law or to certain
established rules.

Smelting Co. v. Kemp, 104 U. 8. 636, p. 649.

Peabody Gold Min. Co. v. Gold Hill Min. Co., 97 Fed. 657, p. 661.

Poire v. Wells, 6 Colo. 406, p. 412.

Hawke v. Deffeback, 4 Dak. 20, p. 34.

Salisbury v. Lane, 7 1daho 370, p. 385.

Territory v. Mackey, 8 Mont. 168, p. 173.

Mammoth Min. Co. v. Juab County, 10 Utah 232, p. 236.

The use of the words ‘ ‘mines or mining claims” is evidently intended to distinguish
between cases in which the miner is the owner of the soil, and therefore has perfect
title to the mine, and those in which the miner does not have title to the soil, but
works the mine under what is well known in the mining districts and what is recog-
nized by the act of Congress as a ‘‘mining claim.”

Forbes v. Gracey, 94 U. 8. 762, p. 766.

Black v. Elkhorn Min. Co., 49 Fed. 549, p. 550.

A lode claim embraces a definite tract of land, but the lode discovered therein is
the principal thing and the surface ground only incidental thereto, and may or may
not contain lode mineral.

American Smelting & Refining Co., In re, 39 L. D. 299, p. 302.

A difference exists between a vein or lode, and a vein or lode mining claim in that
a vein or lode may be entirely concealed beneath the surface of the earth and not
known to exist, while a lode mining claim is on the surface, exposed to view, and
designated by stakes and monuments so that its boundaries may be readily traced.

Mantle v. Noyes, 5 Mont. 274, p. 289.
3. MADE ON UNAPPROPRIATED PUBLIC LANDS.

In order to establish any title under the mining laws each party must show a loca-
tion upon unappropriated territory.

Girard v. Carson, 22 Colo. 345, p. 347.

See Gwillim v. Donnellan, 115 U. S. 45.

All mineral locations are required to be made on the public domain.

Howard, In re, 15 L. D. 504, p. 505.

Engineer Min., etc., Co., Inre, 8 L. D. 361.

Correction Lode, In re, 15 L. D. 67.

See Brown v. Gurney, 201 U. 8. 184, p. 191.
Swanson v. Kettler, 17 Idaho, 321, p. 334.

The rights granted to locators under this section are restricted to such locations on
veinsand lodes as may be situated on the public domain.

Cayuga Lode, In re, 5 L. D. 703, p. 704.
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No right can be initiated upon Government lands which are in the actual possession
of another by a forcible, fraudulent, or clandestine entry thereon.

Mower v. Fletcher, 116 U. 8. 380, p. 385.

Haws v. Victoria Copper Min. Co., 160 U. 8. 303, p. 317.

Cowell v. Lammers, 21 Fed. 200, p. 202.

Nevada Sierra Oil Co. v. Home Oil Co., 98 Fed. 673,Fpp. 674, 680.
Cosmos Exploration Co. v. Gray Eagle Oil Co., 112 Fed. 4, p. 17.
McBrown v. Morris, 59 Cal. 64, p. 72.

Goodwin v. McCabe, 75 Cal. 584, p. 588.

Rourke v. McNally, 98 Cal. 291,

McLemore v. Express Oil Co., 158 Cal. 559, p. 562.

Nickals v. Winn, 17 Nev. 188, p. 193.

Nash v. McNamara, 30 Nev. 114, p. 134.

8ee Big Three, etc., Co. v. Hamilton, 157 Cal. 130, p. 143.

A valid claim to unappropriated public mineral land can not be instituted while
it is in the possession of another who has the right to its possession under an earlier
lawful location.

8an Francisco Chemical Co. v. Duffield, 201 Fed. 830, p. 834.
Duffield v. S8an Francisco Chemical Co., 205 Fed. 480; reversing Duffield v. San
Francisco Chemical Co., 198 Fed. 942.
See Thallmann v, Thomas, 111 Fed. 277.
Seymour v. Fisher, 168 Colo. 188.
Mount Rosa Min., ete., Co. v. Palmer, 26 Colo. 56.
Risch v. Wiseman, 36 Oreg. 484.

One person can not locate ground for a mining claim of which another is in actual
possession under claim or color of right; and especially where the person in possession
is sinking a discovery shaft or is in good faith engaged in labor in complying with the
mining laws.

Price v. McIntosh, 1 Alaska 286, p. 301.
Redden v. Harlan, 2 Alaska 402, p. 407.
Bulette v. Dodge, 2 Alaska 427, p. 431.
Biglow v. Conradt, 3 Alaska 134, p. 140.
See Atherton v. Fowler, 96 U. 8. 513, p. 515.
Eilers v. Boatman, 111 U. 8. 356, p. 357.
McIntosh v. Price, 121 Fed. 7186.
McFarland v. Alaska Perseverance Min. Co., 3 Alaska 308.
Miller v. Chrisman, 140 Cal. 440. :
Weed v. Snook, 144 Cal. 439.

The actual possession of a tract of public land is valid as against a mere intruder or
one having no higher or better right than the prior occupant, and no mining right or
title can be initiated by a violent or forcible invasion of another’s actual occupancy.

Ritter v. Lynch, 123 Fed. 930, p. 932.

Where there is no valid existing location upon mineral lands of the United States
any competent locator may enter even if it is in the actual possession of another, pro-
vided he can do so peaceably and in good faith, in order to initiaté a location for him-
self; but no such right upon any such land, whether mineral or agricultural, which is
in the actual possession of another, can be initiated by a forcible, fraudulent, surrep-
titious, or clandestine entry thereon.

Nevada Sierra Oil Co. v. Home Qil Co., 98 Fed. 673, p. 680.
Atherton v. Fowler, 96 U. 8. 513.
Belk v. Meagher, 104 U. S. 279,
Cosmos Exploration Co. v. Gray Eagle Oil Co., 104 Fed. 20, p. 46.
Phillips v. Smith, 11 Ariz. 309, p. 314.
Miller v. Chrisman, 140 Cal. 440, p. 446.
McLemore v. Express Qil Co., 158 Cal. 559, p. 562.
Nash v. McNamara, 30 Nev. 114, p. 127.
Whitin%’v. Straup, 17 Wyo. IQP' 23.
See McGuire v. Brown, 106 Cal. 660, p. 670.
Weed v. Snook, 144 Cal. 439.
Moffatt v. Blue River Gold, etc., Co., 33 Colo. 142.
Walsh v. Henry, 38 Colo. 393.
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A valid claim to mineral lands or to a mining claim on unappropriated public lands
can not be instituted while it is in the poseession of another who has the right to such
possession under an earlier valid location.

Thallman v. Thomas. 111 Fed. 277, p. 278.

San Francisco Chemical Co. v. Duffield, 201 Fed. 830, p. 834.

Seymour v. Fisher, 16 Colo. 188,

Risch v. Wiseman, 36 Oreg. 484.

See Heine v. Roth, 2 Alaska 416, p.424.

As a proceeding to locate a mining claim is one in which the United States is not
directly an actual party. but is done by the locator alone, so that he may take what the
United States has by statute offered to give, it is clear that there can be nothing to take
until there is an offer to give.

Belk v. Meagher, 104 U. S. 279, p. 285.

Naeh v. McNamara, 30 Nev. 114.

No title from the Government can be obtained for mineral land except by a location
made according to law, and every competent locator has the legal right to initiate a
claim to any unappropriated public land by a peaceable adverse entry thereon, though
itisin the possession of those who have no superior right to acquire the title or hold the
possession.

Ritter v. Lynch, 123 Fed. 930, p. 932.

After a legal mineral location has been made a claim may not be initiated for the
sme land under the settlement laws unless, on proof furnished, it is shown that the
locationis invalid, or that the ground is not mineral, or that no discovery has been made.

Clark v. Ervin, 16 L. D. 122, p. 123.

A mining claim can not be located so that one line or boundary is below high-water
mark of a river, as this is not public land within the meaning of the mining laws.

Argillite Ornamental Stone Co., In re, 29 L. D. 585, p. 587.

Heine v. Roth, 2 Alaska 416, p. 426.

A lode claim may be located and established on lands returned as agricultural, on
proof that the claim itself is mineral in character and that the land in the immediate
proximity of the claim is not adapted to agriculture, and in such case a segregation sur-
vey may be had at the expense of the mineral claimant.

Creswell Min. Co. v. Johnson, 8 L. D. 440, p. 442.

Lannon v. Pinkston, 9 L. D. 143.

This section refers to lode locations which do not conflict with any other class of min-
eral locations, and does not apply to lode locations within the limits of a placer claim.

Mount Rosa Min., etc., Co. v. Palmer, 26 Colo. 56, p. 65.
4. LOCATION ON VEIN OR LODE.

This section permits mining claims to be located only upon veins or lodes of quartz
or other rock in place carrying gold, silver, copper, and other minerals named, or other
valuable deposits.

Waterloo Min. Co. v. Doe, 82 Fed. 45, ‘Y 50.

San Francisco Chemical Co. v. Duffield, 201 Fed. 830, p. 835.

Montague v. Dobbs, 9 C. L. O. 165.

Ambergris Min. Co. v. Day, 12 1daho 108, p. 122.

This section contemplates that the location of a lode or vein claim shall be along the
course of such lode or vein.

Argentine Min. Co. v. Terrible Min. Co., 122 U. S. 478, p. 485.
See Catron v. Old, 23 Colo. 433, p. 437.

The surface should be located in conformity with the course of the vein,

Gleeson v. Martin White Min. Co., 13 Nev. 442, p. 457.
Dwinnel v. Dyer, 145 Cal. 12, p. 20.
Paul v. Cragnaz, 25 Nev, 293, p. 328,
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This section treats of mining claims upon veins or lodes of quartz or other rock in
place bearing gold.

Gregory v. Pershbaker, 73 Cal. 109, p. 114.

Veins or lodes may be located and patented only under the law apphcable to veins
or lodes.

Henderson v. Fulton, 35 L. D. 652, p. 665.

The law fixes no limit to the size or prominence of a mineral-bearing vein before a
mining location can be made thereon.

Carmson City Gold, etc., Min. Co. v. North Star Min. Co., 73 Fed. 597, p. 601.

The law contemplates that a locator of a mining claim shall make his location on one
vein, and while certain rights attach to other veins whose top or apex is within its sur-
face boundaries, yet but one vein can be made the basis of his location.

Helvetia Lode, In re, Copp’s Min. Lands 276, p. 279.

A surveyor general should not approve any survey until the course of the vein is
actually determined or admitted by the claimant to he in some stated probable
direction.

Monarch of the North Claim, In re, Copp’s Min. Lands 304, p. 305.

A court bas no power to make a new location of a mining claim for every vein that
may be found within the surface lines of such location and thereby enlarge the rights
of the original locator.

Walrath v. Champion Min. Co., 63 Fed. 552, p. 557.

5. LOCATION ON APEX OF VEIN.

Locations under this section must be made with reference to the top or apex of the
vein or lode.

Stevens v. Williams, 23 Fed. Cas. 44, p. 46.

The top or apex of & vein must be within the boundaries of & claim in order to enable
the locator to perfect his location and obtain title, but the apex is not necessarily a
point, but may be a line of great length; and if a portion is found within the limits of
a claim it is a sufficient discovery to enable the locator to obtain title.

Poplar Creek Consol. Quartz Mine, Inre, 16 L. D. 1, p. 2.

Larkin v. Upton, 144 U. 8. 19, p. 20.

Debney v. Iles, 3 Alaska 438, p. 451.

The apex of a horizontal lode or vein, or a blanket vein, as it is generally called,
may be regarded as coextensive with the distance between the side lines of a location,
and every point or part of it is as much the middle of the vein as any other part within
the meaning of this section.

Homestake Min. Co., In re, 29 L. D. 689, p. 691.

The apex of a vein is not necemnly a point, but in fact is often a line of great length.

Larkin v. Upton, 144 U. 8. 19, p. 2
Debney v. Iles, 3 Alaska 438, p. 451

6. MANNER AND METHOD OF MAKING.

This section provides mainly the method of locating a mining claim.
Harper v. Hill, 159 Cal. 250, p. 253.

The order in which the several steps necessary to a valid location of a mining claim
are performed is not essential, except so far as one is dependent upon the other.

%Crwdgsék Cripple Creek Min., etc., Co. v. Uinta Tunnel Min., etc., Co., 196 U. S.
7, p. .
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A mining claim must be located upon at least one known vein or lode, but the vein
or lode is not the entire claim, as a claim may be 600 feet wide though the known vein
or lode to include which it is located is not 12 inches in width.

Mt. Diablo, etc., Min., Co. v. Callison, 17 Fed. Cas. 918.

The course of a vein or lode as actually found to exist in the earth, either at its
outcrop at the surface or by exploration beneath the surface, may control or determine
the manner of the location within the prescribed limitations as to length, width, and
end lines; and in order to conform the location to the actual course of the vein the
side lines may be irregular, and the location is not required to be in any particular
form except the end lines must be straight and parallel, but the locator of a blanket
vein, where the ore body covers the entire area within the limits of the side and end
lines, and the apex of the vein is regarded as coextensive with the space between the
side lines and every part or point of such apex is as much the middle of the vein as
any other part, can not assume that the apexing vein exists in certain portions of his
claim as distinguished from other portions, and that the course of the vein runs in an
irregular and zigzag manner as may best suit his purpose in laying his side and end
lines of his location.

Belligerent & Other Lode Min. Claims, In re, 35 L. D. 22, p. 25.
See Homestake Min. Co., In re, 29 L. D. 689.

7. AGREEMENTS TO LOCATE—GRUBSTAKE CONTRACTS.

A grubstake contract is an agreement between two or more persons to locate mines
upen the public lands by joint effort, labor, and expense, and by which each is to
acquire an interest in claims as agreed upon by the centract.

Cascaden v. Dunbar, 2 Alaska 408, p. 412.

Marks v. Gates, 2Alaska.519 P- 523.

Elliott v. Elllott 3 Alaska 352

See Berry v. Woodbum, 107 Ca]p504 p. 512.

Murley v. Ennis, 2 Colo. 300.
Meylette v. Brennan, 20 Colo. 242.
Hartney v. Gosling, 10 Wyo. 346.

A grubstake contract, though oral, is not within the statute of frauds.

Cascaden v. Dunbar, 2 Alaska 408, p. 413.

Marks v. Gates, 2 Alaska 519, p. 524.

Eliott v. Elllott 3 Alaska 352 . 365.

See Book v. Justice Min. Co., 58 Fed. 106.

Gore v. McBraver, 18 Cal. 582.
Moritz v. Lavalle, 77 Cal. 10.

Hibour v. Reeding, 3 Mont. 15.
Welland v. Huber, 8 Nev. 203.

Grubstake contracts will be enforced by the courts and persons claiming under
such contracts must prove the terms and show that rights have become vested.

McMahon v. Meehan, 2 Alaska 278, p. 282.
See Cisna v. Mallory, 84 Fed. 851.

8. WHO MAY MAKE—QUALIFICATIONS OF LOCATOR.

This section restricts the right of exploration and purchase of the public mineral
lands to citizens of the United States and those who have declared their intention to
to become such.

Igo Bridge Extension Placer, In re, 38 L. D. 281, p. 282.

This section repeals section 2 of the act of July 26, 1866, and gives qualified citizens
of the United States the right to locate and acquire by means of lode mining claims
veins or lodes of quartz or other rock in place bearing gold, silver, copper, lead, tin, or
other valuable depoeits.

Webb v. American Asphaltum Min. Co., 157 Fed. 203, p. 205.
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Tt is not necessary as a matter of law that the locator should be the first discoverer of
mineral upon the land in order to make a valid location; however, he must not only
have knowledge of the former discovery, but he must adopt such actual discovery
and claim the same in order to give validity to his location.

Book v. Justice Min. Co., 58 Fed. 106, p. 128.

Nevada Sierra Oil Co. v. Home Oil Co., 98 Fed. 673, Pp. 679.

Jupiter Min. Co. v. Bodie, etc., Min. Co., 11 Fed. 666, p. 676.

A location on account of the discovery of a vein or lode can only be made by a dis-
coverer or one who claims under him.

Gwillim v. Donnellan, 115 U. S. 45, p. 50

Tonopah & Salt Lake Min. Co. v. Tonopah Min. Co., 125 Fed. 408, p. 414.

This section gives a discoverer a right to locate a claim to the exclusion of others, and
if a discovery is made by two parties, but one location can be made by them as to a
single discovery only.

Poplar Creek Consol. Quartz Mine, Inre, 16 L. D. 1, p. 2.

The location of a mining claim can not be sustained where it is not made in the
names of bona fide locators.

Cook v. Klonos, 164 Fed. 529, p. 537.

A location on account of the discovery of a vein or lode can only be made by the dis-
coverer, or one claiming under him, and if the title to the discovery fails, so must the
location which rests upon it.

Aurora Lode v. Bulger Hill, etc., Placer, 23 L. D. 95, p. 99.

The mining laws do not prohibit a person from initiating a location of a mining claim
by an agent, as it is not necessary that he should personally act in taking up a mining
claim, or in doing acts required to give evidenceof an appropriation, or to perfect the
appropriation.

McCulloch v. Murphy, 125 Fed. 147, p. 149.

The validity of & mining location is destroyed on a transfer of a claim to a person not
authorized either to make the location or to keep it alive.

Manuel v. Wulff, 152 U. 8. 505, p. 510.

Lohman v. Helmer, 104 Fed. 17£ p. 181,

Tibbitts v. Ah Tong, 4 Mont. 536.

The declaration of intention to become a citizen by an alien after the location by
him of a mining claim relates back to the date of such location, and in the absence of
adverse rights attaching prior to the date of such declaration operates to vnhdate the
location.

Lone Jack Min. Co. v. Megginson, 82 Fed. 89, p. 93.
9. EFFECT OF LOCATION—RIGHTS OF LOCATOR.

The location of a mining claim has the effect of a grant from the Government to the
locator of a right to the exclusive possession and enjoyment of all the surface ground
included within the lines of his location.

Silver Bow Min., etc., Co. v. Clark, 5 Mont. 378.

Tyee Consol. Min. Co. v. Langstedt, 1 Alaska 439, p. 450.

A valid location of a mining claim segregates the area from the public domain, and
it becomes the property of the locator, and he may sell it, mortgage it, or part with the
whole or any portion as he sees fit.

Manuel v. Wulff, 152 U. S. 505, p. 510.

Black v. Elkhorn Min. Co., 163 U. 8. 445, p. 449.

Saint Louis Min., etc., Co. . MontanaMm Co 171 U. 8. 650, p. 655.

Clipper Min. Co. V. Elle etc., Co., 194 U. 8. 220, p. 231.
GII%BV Downey, 85 Fed. 483,p '486.
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Swanson v. Kettler, 17 Idaho 321, p. 331

Nash v. McNamara, 30 Nev. 114, p. 133.

See South End Min. Co. v. Tmney, 22 Nev. 19, p. 62.

Bergquist v. West Virginia-Wyoming Copper Co., 18 Wyo. 234, p. 271.

The location as made on the surface by the locator determines the extent of his
rights below the surface.

Del Monte Min., etc., Co. v. Last Chance Min., etc., Co., 171 U. 8. 55.

8ee Hustler and New Year Lode, In re 29 L. D. 668, p. 672.

A valid location appropriates the surface and the rights given by such location can
not be disturbed by the acts of third persons. The rights on or beneath the surface
passing to the first locator can not be diminished or affected by a subsequent location.

Del Monte Min., etc., Co. v. Last Chance Min., etc., Co., 171 U. 8. 55,
BunkerHﬂl etc. Mm.,etc Co.v. Empu'eState etc Mm etc., fOQFed 538,

EmpneState etc., Min., etc., Co. v. Bunker Hill, etc., Min., etc., Co., 131 Fed. 591,

Peona & Colorado Min., etc., Co. v. Turner, 20 Colo. App. 474, p. 480.

The location of mineral ground gives to the locator before discovery, and while he
complies with the statutes of the United States and of the State and with local rules
and regulations of miners, the valuable right of possession against all intruders to all
the surface within the lines of his location, and during such time the ground so segre-
gated is not open to location by another, and this right he can convey to another.

Rooney v. Barnette, 200 Fed. 700, p. 710.

See Becker v. Long 196 Fed. 721

Swanson v. Sears, 224 U. 8. 180.
Miller v. Chrisman, 140 Cal. 440, p. 450.
Swanson v. Kettler, 17 Idaho 321.

A mining location upon the surface is not made with the view of getting benefits
from the use of the surface but its purpose is to reach the vein which is hidden below
and the location is made to measure rights beneath the surface. Each locator should
be entitled to make his location so a8 to reach as much of the unappropriated and pre-
viously discovered vein as is possible.

Del Monte Min., etc., Co. v. Last Chance Min., etc., Co., 171 U. 8. 55, p
&gunker Hill, otc., Min,, etc., Co. v. Empire State, etc.. Min., etc., Co., 109 Fed.
59?3::‘1)1)119 State, etc., Min., etc., Co. v. Bunker Hill, etc., Min., etc., Co., 131 Fed.

Stenfield v. 171 Fed. 825, p. 828.

Hld‘gé Gold MiE?(b In re, 30 LpD 420, p. 425.

A location can create no right superior to a previous valid location, though disputes
may arise when locations overlap each other and include the same ground, and the
right of possession must then be settled by the courts.

Del Monte Min_, etc., Co. v. Last Chance Min., etc., Co., 171 U. 8. 55, p. 74.

Mere marking on the surface of a location does not neceesarily make the location
valid and subsisting, and the ground may be entirely free for another location. The
second locator is not required to wait until by judicial proceedings it is established
that the prior location is invalid or has failed before he may make a location. He is
at liberty to make his location at once, and he may then, in the manner provided by
statute, test the validity of the other as well as that of his own location.

Del Monte Min., etc., Co. v. Last Chance Min., etc., Co., 171 U. 8. 55, p. 77.

8ee Lavagnino v. Uhhg 198 U. 8. 443.

Title to a horizontal vsin or deposit, or blanket vein, may be acquired under the
sections relating to veins, lodes, etc.

Iron 8ilver Min. Co. v. Mike & Starr, etc., Min. Co., 143 U. 8. 394, p. 400.

Homestake Min. Co., Inre, 29 L., D. 689 p 691.

56974°—Bull, 84—15—T7
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A mineral entry segregates the land from the mass of the public domain, and it is
not open to occupation by others.

Heine v. Roth, 2 Alaska 416, p. 424.
See Hooper v. Ferguson, 2 L. D. 712, p, 713.
Elda Min., etc., Co., Inre, 29 L. D, 279,

10. EXTRALATERAL RIGHTS.

One who locates and acquires title to a vein may follow it to any depth within the

end lines of his location, though in its downward course it may enter the land adjoin-
ing, and this rule applies to all other veins having their tops within the surface lines
of his location extended downward vertically.

Stevens v. Gill, 23 Fed. Cas. 12, p. 13.

* Stevens v, Williams, 23 Fed. Cas. 40, p. 41.

By this and section 2322 R. 8. there are given, in addition to rights to the surface
and the lodes or veins immediately beneath the surface, extralateral, underground,
possessory rights to all veins, lodes, and ledges apexing within the vertical surface
lines and departing from a perpendicular in their course downward so as to extend
outside such lines, but limited to such outside parts of such veins or ledges as shall lie
between vertical planes drawn downward through the parallel end lines of the sur-
face location, and so continued in their own direction that such planes will intersect
such exterior parts of such veins or ledges.

Hidee Gold Min. Co., In re, 30 L. D. 420, p. 425.

A location as made on the surface by the locator determines the extent of the rights
below the surface, and the end lines as established by the locator, and not as they
may be established by the Land Department for him, place the limits beyond which
he may not go in the appropriation of any vein or veins along their course or strike,
except where the location has been placed by mistake across the course or strike of
a vein, and in which event the side lines become the end lines of the claim.

Hustler & New Year Lodes, In re, 29 L. D. 668, p. 674.

The provision defining the lateral rights of a claim is a declaration that all of the
surface of a lode claim which is within 300 feet of either side of the apex of the vein
at its surface, and which is included within the exterior boundaries of the location,
is the property of the locator.

McElligott v. Krogh, 151 Cal. 126, p. 132.

Whether the lines of a mining claim were properly laid with respect to & vein or
lode outcropping within them, so as to entitle the locator to the extralateral rights
defined by the statute, depends upon the probative facts of each particular case.

Last Chance Min. Co. v. Bunker Hill, etc., Min., etc., Co., 131 Fed. 579, p. 583.
See Argonaut Consol. Min. Co. v. Turner, 23 Colo. 400, p. 406.

11. RELOCATION.

A relocation 6i a mining claim by a third .person can not be made aftar the original
entry thereof in the land office, and so long as such entry stands the relocator acquires
no rights under such location.

Neilson v. Champagne, etc., Co., 111 Fed. 655, p. 657.

See Benson Min., etc., Co. v. Alta Min., etc., Co., 145 U. 8. 428.

Lavagnino v. Uhlig, 198 U. S, 443.
Neilson v. Champagne Min., etc., Co., 119 Fed. 123.

A relocation of lands actually governed by a valid location at the time is void not
. only as against the prior locator but as against all the world,

Jones v, Wild Goose Min., etc., Co., 177 Fed. 95, p. 98.
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A relocator of a mining claim during the existence of a valid location can make no
such location as prevents the land from being in law vacant, and others have the right
to enter for the purpose of taking it up, if it can be done peaceably and without force.

Belk v. Meagher, 104 U. 8. 279, p. 287.

Malone v. Jackson, 137 Fed. 878, p. 881.

Patchen v. Keeley, 19 Nev. 404, p. 410.

Nash v. McNamara, 30 Nev. 114.

Mining claims are not open to relocation until the rights of former locators have been
abandoned, forfeited, or otherwise come to an end, and however regular in form a
junior location may be, it is of no effect as against the rights conferred upon a prior
locator so long as such prior location is subsisting.

Zerres v. Vanina, 134 Fed. 610, p. 615.

See Lavagnino v. Uhlig, 198 U. 8. 443.

Porter v. Tonopah North Star., etc., Co., 133 Fed. 756.
Rose v. Richmond Min. Co., 17 Nev. 25, p. 57.

When a mineral entry is canceled the land from that date becomes subject to loca-
tion, and the first location thereafter becomes effective from the time of its location if
rights thereunder are then being and are thereafter asserted according to the mining law.

Adams v. Polglase, 33 L. D. 30, p. 31.

Adams v. Polglase, 32 L. D. 477,

See Noonan v. (aledonia Gold Min. Co., 121 U. 8. 393.
Kendall v. San Juan Min. Co., 144 U. S. 658.

12. FORM, EXTENT AND DIMENSIONS.

a. LOCATIONS LENGTHWISE OF LODE.

The intent of the statute of July 26, 1866 (14 Stat. 251), and that of May 10, 1872
(17 Stat. 91), is that mining locations on lodes or veins shall be made lengthwise in the
general direction of such vein or lode on the surface of the earth where they are dis-
coverable; and that the end lines are to cross such lode or vein and extend perpendic-
ularly downward, and are to be continued in their own direction either way hori-
zontally.

Mining Co. v. Tarbet, 98 U. S. 463.

Argentine Min. Co. v. Terrible Min. Co., 122 U. S. 478, p. 485.

Helvetia Lode, In re, Copp’s Min. Lands 276.

The intent of the mining act is obviously that the position of the vein shall be deter-
mined or assumed throughout its whole extent.

Monarch of the North Claim, In re, Copp’s Min. Lands 304.

This section limits the surface that may be located along a vein or lode.

Brick Pomeroy Mill Site, In re, 34 L. D. 320, p. 323.

All that a locator can do is to find ore and lay out his claim parallel with the course of
the vein as indicated by the surface outcrop, and take what subsequent developments
show his location entitles him to.

Empire, etc., Min. Co. v. Tombstone, etc., Min. Co., 131 Fed. 339, p. 343.

The statute proceeds on the theory that a claim on a lode, following its outcroppings
on the surface for a certain distance with a definite extension on each side of the middie
of the vein, would generally take the form of a parallelogram. It accordingly pro-
vided for the length and width of the claim upon a vein at the surface and especially
provided that the end lines shall be parallel to each other.

Iron Silver Min. Co. v. Elgin Min_, etc., Co., 118 U. S. 196, p. 205.

The mining laws do not warrant the extending arbitrarily and -without any basis uf
fact therefor a vein or lode line of a location in an irregular and zigzag manner for the
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purpose of controlling the length and location of the exterior lines of a location to suit
the convenience of a locator.

Belligerent & Other Lode Min. Claims, 35 L. D, 22, p. 25.

See Jack Pot Lode Min. Claim, In re, 34 L. D. 470.

A lode located in the form of a triangle, which embraces the entire lode or vein
claimed, can not be approved unless the lode itself extendsinto and fills the point in
the acute angle, and then only when adverse rights render it necessary.

Morse, In re, 5 C. L. O. 178.

Where a lode intersects another claim and extends within a prior survey or location,
it may be patented to the length allowed by law, and if the end of such lode is found
within such location, the surface ground may close upon the prior survey, if the exten-
gion of the end line within such prior survey, parallel to the other end line, would not
include any part of such surface ground.

Morse, Inre, 5 C. L. O. 178.

A valid location may be made of three separate claims adjoining each other where
the surface area of the three together is equivalent to the amount which this section
permits a locator to take or locate on a single lode.

Mt. Diablo, etc., Min. Co. v. Callison, 17 Fed. Cas. 918.

The limits of a mining claim are defined by its exterior boundaries.

Tomera, Placer Claim, In re, 33 L. D. 560, p. 561.

This section regulates the surface dimensions of a mining location.

Noyes v. Clifford, 37 Mont. 138, p. 148. '

b. MEASUREMENTS DETERMINED BY VEIN OR LODE,

The purpose of the provisions of this section is to limit the dimensions of the location
and not to prescribe its shape, and the point of measurement selected is the vein, and
if the meagurements be made along and from the middle of the vein, which departs
laterally from its course at a right angle, it is obvious that the statute is satisfied.

Breece Min. Co., Inre, 3 L. D. 11, p. 12,

When a vein or lode outcrops at the surface the lateral measurement for the purpose
of establishing the width of the claim must be made from the middle of such vein;
and when the vein is developed by discovery in a shaft below the surface and the near-
est actual surface point is not otherwise discovered, then the point of the vein so dis-
covered must be assumed to be the middle for the purpose of the lateral measurement.

Monarch of the North Claim (Foot), In re, Copp’s Min. Lands 304, p. 305.

See Helvetia Lode, In re, Copp’s Min. Lands 276, p. 278.

The provisions requiring a measurement of length along the lode or vein and of
width from the middle of the vein plainly points to a reason for the sclection of the
central line of the location instead of the side line, and that reason must have been the
possible tortuous course of the vein, as there could be no practical purpose in selecting
the middle of the vein as the place of measurement except to provide for an appropria-
tion of the same quantity of surface by a duplicate as well as by a straight location.

Breece Min. Co., Inre, 3 L. D. 11, p. 12.

The law as to the width of a claim on each side of the middle of a vein is mandatory,
and a compliance with the law necessitates the fixing of a point through which these
measurements shall begin.

Middle Point of Vein, In re, Copp’s Min. Lands 231.

‘When a vein or lode outcrops at the surface, there is no question as to the point from
which the lateral measurement of 300 fect must begin; but when the discovery shaft
develops a vein or lode at some distance below the surface, and the locator does not
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determine by further prospecting that the nearest actual surface point is elsewhere,
and the fact does not otherwise appear, the point of the vein so discovered must be
assumed to be the middle of the vein or lode, and the lateral measurements are to be
calculated from that point.

Hope Min. Co., Inre, 5 C. L. O. 116.

See Johnson, Inre, 7 C. L. O. 35, p. 36.

Mason, Inre, 8 C. L. O. 104.

The length of a vein or lode measured between the parallel end lines should not
exceed the limits of the location.

Mason, In re, 8 C. L. O. 104.

The surface ground of a mining claim can not extend beyond the end of the lode in
any instance.

Morse, Inre, 5C. L. 0.178.

Where a lode or vein abuts upon nonmineral land, a location made on such lode or
vein can not include any ground beyond such abutment, and can not embrace land
lying entirely beyond a nonmineral tract.

Mabel Lode, In re, 26 L. D. 675, p. 676.

A location is valid only to the extent of the lode included therein, and such location
is held invalid in so far as it goes beyond the lode for the reason that the location
gives no right to the surface except in connection with the lode.

Terrible Min. Co. v. Argentine Min. Co., 89 Fed. 583.
C. PARALLELOGRAM IN FORM.

Thissection contemplates that a mining claim shall be in the form of a parallelogram,
having its sides equidistant and not more than 300 feet from the center of the vein on
the surface, and not exceeding 1,500 feet in length, with the end lines parallel to each
other.

Meydenbauer v. Stevens, 78 Fed. 787, p. 789.
Helvetia Lode, In re, Copp’s Min. Lands 276.

These regulations have been construed as showing an intent that mining locations
ghall be in the shape of a parallelogram, the end lines crossing the strike of the vein at
nearly right angles to it and the side lines substantially parallel to the strike.

Empire, etc., Min. Co. v. Tombstone, etc., Min. Co., 100 Fed. 910, p. 913.
Iron Silver Min. Co. v. Elgin Min. Co., 118 U. S. 196.

The location of a mining claim is made by taking up a quantity of land in the form
of a parallelogram, 1,500 feet in length and 300 feet on each side of the middle of the
vein at the surface.

Book v. Justice Min. Co., 58 Fed. 106, p. 111.

A surface parallelogram not less than 50 feet in width must be located according to
the provisions of this section. .

Gleeson v. Martin White Min. Co., 13 Nev. 442, p. 457.

These statutes were enacted upon the theory that veins and lodes of mineral-bearing
rock in their general course could be readily ascertained, and by locating a claim in
the form of a parallelogram 1,500 feet in length and 600 feet in width there would be no
difficulty in including the lode within the surface ground so located.

Tyler Min. Co. v. Sweeney, 54 Fed. 284, p. 290.

Since the act of May 10, 1872 (17 Stat. 91), a mining location must be in the form of
a parallelogram and the location so marked on the ground that its boundaries can be
readily traced.

Doe v. Waterloo Min. Co., 70 Fed. 455, p. 458.
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The principles of law and the construction of the statutes, as applied to locations
made in the form of a parallelogram, can not be extended where a location is made in
the form of an octagon or a curved figure in the shape of a horseshoe.

Iron Silver Min. Co. v. Elgin Min. Co., 118 U. S. 196.

Tyler Min. Co. v. Sweeney, 54 Fed. 284, p. 291.

A lode claim is not required to be in the form of a parallelogram, but if a fissure vein
deviates literally at an angle it is reasonable, as the primary purpose of the statute is
to grant the mineral that the location should deviate with it, and if the mineral is
deposited in an irregular shaped mass it can in no wise affect the interests of either the
United States or adjoining locators as to the particular form of the location in order to
cover the mass.

Breece Min. Co., Inre, 3 L. D. 11, p. 12.

Wolfley v. Lebanon Min. Co., 4 Colo. 112. )

A lode location is not required to be in the form of a parallelogram where the mineral
is not deposited in a fissure but in irregularly shaped masses, and in such case the
location may be in such form as will include such irregular shaped mass.

Breece Min. Co., Inre, 11 C. L. O. 132.

The requirement that a lode claim shall not exceed 1,500 feet in length by 600 feet
in width does not necessarily require the diagram to be in the form of a parallelogram;
and the introduction of the provisions requiring a measurement of length along the
vein, and of width from the middle of the vein, plainly points to a reason for the selec-
tion of the central line of location instead of the side line, and thatreason must have
been the possible tortuous course of the vein, as there could be no practical purpose in
selecting the middle of the vein as the place of measurement, except to provide for
an appropriation of the same quantity of surface by a deflecting as by a straight
location.

Breece Min. Co., Inre, 11 C. L. O. 132.
See Wolfley v. Lebanon Min. Co., 4 Colo. 112.

d. LENGTH AND WIDTH OF LOCATION.

By a location under this section the locator may claim 1,500 feet in length along the
linear course of the lode with 150 feet on each side of it, making the location 300 feet
in width, and 1,500 feet in length.

Stevens v. Williams, 23 Fed. Cas. 44, p. 46.

Armstrong v. Lower, 6 Colo. 393, p. 399.

See Patterson v. Hitchcock, 8 Colo. 533.

Wolfley v. Lebanon Min. Co., 4 Colo. 112.

This section authorizes citizens of the United States, and those who have declared
their intention to become such, who discover a vein or lode upon the public land
carrying any valuable mineral deposits, to locate and claim the same not exceeding
1,500 feet along its length and not exceeding 300 feet along its width at the middle at
the surface and make the end lines of the claim parallel.

Last Chance Min. Co. v. Bunker Hill, etc., Min., etc., Co., 131 Fed. 579, p. 583.

By this section a mining claim can not extend more than 1,500 feet in length along
the vein or lode.

Gwillim v. Donnellan, 115 U. 8. 45, p. 47,

This is a specific limitation upon the maximum length and width of a lode claim
and the specific direction that the end lines shall be parallel.

Price v. McIntosh, 1 Alaska 286, p. 290.

This section provides that all mining claims of quartz lodes located prior to its pas-
sage should be governed as to the length of the claim along the lode by the customs,
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regulations, and laws in force at the date of their location, and that subsequent claims
s0 located should not exceed 1,500 feet in length along the vein or lode.

Lakin v. Dolly, 53 Fed. 333, p. 337.

Book v. Justice Min. Co., 58 Fed. 106, p. 120.

Lellie Lode Min. Claim, In re, 31 L. D. 21, p. 23.

McShane v. Kenkle, 18 Mont. 208, p. 212.

This section permits a claim to be located to the extent of 1,500 feet along the vein
or lode, but a location can not rest upon the conjectural or imaginary existence of a
vein or lode.

Overgaard v. Westerberg, 3 Alaska 168, p. 172,

In the absence of any local mining rule or custom in force at the time of a location,
a mining location may, under this statute, extend to the distance of 300 feet on each
side of the middle of the vein at the surface and 1,500 feet in length along such vein.

North Noonday Min. Co. v. Orient Min. Co., 1 Fed. 522, p. 527.

The law as to the extent on each side of the middle of the vein or lode is mandatory
and contemplates that but 300 feet of surface ground shall be taken on either side of
the vein, and a compliance with the law necessitates the fixing of the point from which
the measurement shall begin.

Hope Min. Co., Inre, 5 C. L. O. 116.

See Johnson, In re, 7 C. L. O. 35, p. 36.

Under this section no lode mining claim can extend more than 300 feet on each
side of the middle of the vein at the surface, and a locator must assume that some place
on the earth’s surface represented the middle of the vein, and from such point he can
not exceed the statutory limit.

Empire, etc., Min. Co. v. Tombstone, etc., Min. Co., 131 Fed. 339, p. 341.

Since the enactment of this section the Land Department has no power to issue a
patent to a quartz lode to any surface ground exceeding 300 feet in width on each side
of the middle of the vein or lode, and a patent so issued is void as to the excess over
300 feet, and is subject to collateral attack.

Lakin v. Dolly, 53 Fed. 333, p. 337.

Richmond Min. Co. v. Rosee, 114 U. 8. 576.

Parley’s Park, etc., Min. Co. v. Kerr, 130 U. 8. 256, p. 262.

Northern Pacific R. Co. v. Cannon, 54 Fed. 252, p. 258.

Lakin v. Roberts, 54 Fed. 461, p. 463.

Doe v. Waterloo Min. Co. 54 Fed. mﬂifn 941.

Peabody Gold Min. Co. v. Gold Hill . Co., 111 Fed. 817, p. 821.

See Smelting Co. v. Kemp, 104 U. 8. 636. .

Carson City Gold, etc., Co. v. North Star Min. Co., 83 Fed. 658, p. 668.
Howeth v. Sullenger, 113 Cal. 547.
McEligott v. Krogh, 151 Cal. 126, p. 133.

This section regulates the size of mining claims and limits the width of a location to
300 feet on each side of the middle of the vein at the surface, but permits it to be
reduced by local mining regulations to any width not less than 25 feet on each side of
the middle of the vein at the surface. :

Lakin v. Dolly, 53 Fed. 333, p. 337.

Silver Bow Min., etc., Co. v. Clark, 5 Mont. 378, p. 409.

Under this section a lode claim may extend 1,500 feet along a vein or lode and may
incidentally include surface ground to the extent of 300 feet on each gide of the middle
of the vein at the surface, irrespective of the character of such surface ground.

Ferrell v. Hoge, 29 L. D. 12, p. 13.

A single qualified locator may take up 1,500 feet of a vein with the surface ground
extending 300 feet on each side thereof, and an association of a dozen or a hundred
locators can take no more.

Golden Fleece Gold, etc., Min. Co. v. Cable Consol. Gold, etc., Min. Co., 12 Nev.
312, p. 326.
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Prior to the act of May 10,1872, (17 Stat. 91), of which this section is a part, there
was no law giving a width to a quartz mining claim of not exceeding 300 feet on each
side of the center, and there was no law of the United States prescribing the method
by which a gold mine could be prosecuted and worked.

Dower v. Richards, 73 Cal. 477, p. 479.

A lode location can not be extended in a zigzag form whereby the distance between
the side lines of the claim is made to exceed the maximum width of 600 feet permitted
in the location of vein or lode claim.

Jack Pot Lode Min. Claim, In re, 34 L. D. 470, p. 471.

Belligerent & Other Lode Min. Claims, In re, 35 L.D. 22, p. 23.
Distinguishing Homestake Min. Co., In re, 29 L. D. 689.

13. DISCOVERY ESSENTIAL.

8. OBJECT AND NATURE OF REQUIREMENT.
See sec. 2319, p. 23. .
The purpose of the law is to reward the discoverer and to prevent the location of land
not found to be mineral.

Waskey v. Hammer, 223 U. 8. 85.

The object of the law in requiring a discovery to precede a location was to insure
good faith on the part of the mineral locator and to prevent fraud upon the Government.

Hall v. McKinnoa, 193 Fed. 572, p. 576.

See Lange v. Robinson, 148 Fed. 799.

The purpose of this section requiring a discovery was to prevent frauds upon the
Government by persons attempting to acquire patents to land not mineral in its
character. .

Shoshone Min, Co. v. Rutter, 87 Fed. 801, p. 808.

Lange v. Robinson, 148 Fed. 799, p. 803.

Overgaard v. Wester! , 3 Alaska 168, p. 175.

Ambergris Min. Co. v. Day, 12 Idaho 108, p. 118.

Ferris v. McNally, 45 Mont. 20, &p. 22, 25,

. Fox v. Myers, 29 Nev. 169, p. 184.

See Upton v. Larkin, 7 Mont. 449.

Sanders v. Noble, 22 Mont. 110, p. 117.

The essential requirements of this section must be construed as mandatory and can
not be waived by the department.

Jefferson-Montana Copper Mines Co., In re, 41 L. D. 820, p. 321.
b. DISCOVERY AS INITIAL ACT.

Discovery is the initial act upon which all n'xining rights are based, including the
right of appropriation and possession, and this is the source of title to mining claims.

Creede & Cripple Creek Min., etc. Co. v. Uinta Tunnel Min., etc., Co., 196 U. S.
om0 Co., Inre, 23 L. D. 222, p. 223,

See Waterloo Min, Co. v, Doe, 56 iped. 685.

All rights inuring to the benefit of the locator are based upon the initial act of location
and the first requirement of the law is discovery.

Creede & Cripple Creek Min., etc., Co. v. Uinta Tunnel Min., etc., Co., 196 U. S.
ss;l’ul;;pat?'ﬁealey, 38 L. D. 387, p. 393.

Whiting v. Straup, 17 Wyo. 1, p. 19.

No rights can be acquired under the statute by a location made before discovery of a
vein or lode within the limits of the claim located.

North Noonday Min. Co. v. Orient Min. Co., 1 Fed. 522, p. 530.

See Shreve v. Copger Bell Min. Co., 11 Mont. 309, p. 335.
Fitzgerald v. Clark, 17 Mont. 100, p. 136.
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A location void at the time it is made for want of discovery, or because a discovery
was made on the prior patented claim, continues and remains void; and is not cured
or made effectual by subsequent discovery, as, under the statute, discovery must
precede location.

Upton v. Larkin, 5 Mont. 600, p. 604.
C. DISCOVERY A PREREQUISITE.

A dlscovery of a vein or lode on unoccupied or unspporpnated lands of the United
States is a prerequisite to the valid location of a mining claim.

Lockhart v. Farrell, 31 Utah 155, p. 159.

Discovery of a valuable mineral deposit and the possession thereof are requisites of
a valid location.

Donnelly v. United States, 228 U. 8. 243, p. 266.

See Erhardt v. Boaro, 113 U. 8. 527,

Black v. Elkhomm Min. Co., 1638 8. 445 p- 450.
Chrisman v. Miller, 197 U. ’S. 313, p. 321.

Veins or lodes discovered on the surface or exposed by shafts from the surface must
be found before any right to them vests.

Enterprise Min. Co. v. Rico-Aspen, etc., Min. Co. 66 Fed. 200, p. 204.

A possessory title to a mining claim can only be acquired by a valid location, an
emential of which is the discovery of mineral thereon.

Hall v. McKinnon, 193 Fed. 572, p. 577.

This section contemplates that a vein or lode must be discovered before a valid loca-
tion can be made, and prescribes the size of the location and the fact that the bound-
aries of the claim must be marked upon the ground, and this could not be done with-
out a previous discovery of a vein or lode in order to make the required measurements,

Ambergris Min. Co. v. Day, 12 Idaho 108, p. 123.

The validity of a location of & mining claim depends upon the discovery of mineral
within the limits of the claim.

Union Min., etc., Co. v. Leitch, 24 Wash. 585, p. 588.

The discovery of mineral required by this section is as necessary to the location of
a placer mining claim as to the location of a lode clain

Hall v. McKinnon, 193 Fed. 572, p. 576.

See Steele v. Tanana Mines R. Co 148 Fed. 678.

The statutory requirement that discovery is essential to a valid locatlon applies to
lands containing petroleum and other oils.

Bay v. Oklashoma Southern Gas, etc., Min. Co., 13 Okla. 425, p. 436.

A location of a lode mining claim in compliance with law, which has been so per-
fected as to vest a complete rignt of possession in the locator, can not be made without
a discovery of mineral in such claim.

Uinta Tunnel Min., etc., Co. v. Ajax Gold Min. Co., 141 Fed. 563, p. 566.

The validity of location of & mining claim depends upon the discovery of minerals,
but this is necessarily comprehended in the adjudication of an application for patent
and the statutory proceedinge attendant upon publication and proof, and any objec-
tion on the ground of want of discovery must be presented pending such period.

Empy, In re, 10 C. L. O. 102, p. 103.

The discovery must be upon land open to exploration and not claimed or located
by any other person.

Winter Lode, In re, 22 L. D. 362, p. 364.
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d. BASIS OF RIGHTS AND SBOURCE OF TITLE.

Both by Congressional and State legislation and by the local rules and customs of
miners, discovery and appropriation are recognized as the sources of title to mining
claims.

Erhardt v. Boaro, 113 U. 8. 527, p. 535.

Black v. Elkhorn Min. Co., 49 Fed. 549, p. 550.

Honaker v. Martin, 11 Mont. 91, g 96.

Sharkey v. Candiani, 48 Oreg. 112, p. 124,

See Jennison v. Kirk, 98 U. 8. 453.

Jackson v. Roby, 109 U. 8. 440.
O'Reilly v. Campbell, 116 U. S. 418.

A locator’s rights flow from his discovery and his rights do not arise before or ante-

date discovery, which is the primary source of title.

Yard, In re, 38 L. D. 59, p. 68. .

Property rights in veins or lodes containing mineral-bearing areas are acquired in
in the firat instance by discovery and location.

Aurora Lode v. Bulgar Hill, etc., Guich Placer, 23 L. D. 95, p. 99.

The locator need not be the first discoverer of a vein or lode, but it must be known
to him and claimed by him in order to give validity to his location.
Jupiter Min. Co. v. Bodie Consol. Min. Co., 11 Fed. 666, p. 676.
McMillen v. Ferrum Min. Co. 32 Colo. 38, p. 43.
See Wenner v. McNulty, 7 Mont. 30.
O’Donnell v. Glenn, 8 Mont. 248.
Hayes v. Lavagnino, 17 Utah 185,

€. DISCOVERY A UNIT.

A discovery is a whole and may not be divided and parceled out among the discov-
erers.

Poplar Creek Consol. Quartz Mine, In re, 16 L. D. 1, p. 2.

The discovery of mineral must be as an entirety and as the proper basis for the single
location, and must be actual rather than theoretical.

Debney v. Iles, 3 Alaska 438, p. 450.

Reynolds v. Pascos, 24 Utah 219.

A single discovery can not be construed into two discoveries in order to support two
locations by running an imaginary line through the discovery point.

Poplar Creek Consol. Quartz Mine, Inre, 16 L. D. 1, p. 3.

See Debney v. Iles, 3 Alaska 438, p. 451.

Two separate mining claims can not be located with a common end line passing
through the center of the discovery shaft as the basis for discovery in both locations,
a8 a discovery of mineral must be treated as an entirety and the proper basis of but one
location and not susceptible of division.

Poplar Creek Consol. Quartz Mine, Inre, 16 L. D. 1.

See Larkin v. Upton, 144 U. 8. 19.

Healy v. Rupg, 28 Colo. 102.
McKinstry v. Clark, 4 Mont. 370, p. 393.
Upton v. Larkin, 7 Mont. 449.
Reynolds v. Pascoe, 24 Utah 219.
Phillips v. Brill, 17 Wyo. 26, p. 40.

Whatever the area of a placer claim may be, but one discovery of mineral within
the limits of the claim is required to precede its location; and if the claim be of 20
acres, located by one or more persons, or if it be of 160 acres by eight or more persons,
it is but one location and but one discovery is required by the statute.

TUnion Qil Co., In re (on review), 25 L. D. 351, p. 359.

Overruling Union Oil Co., Inre, 23 L. D. 222,
Overruling Ferrell v. Hoge, 18 1. D. 81
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A discoverer of any part of an apex gets the right to its entire width even where u
portion of such width may be outside of the surface side lines of his claim extended
downward vertically; though he has no right to the extralateral surface, he has a right
to the extralateral lode beneath the surface.

Lawson v. United States Min. Co., 207 U. 8. 1, p. 15.
Saint Louis Min., etc., Co. v. Montana Min. Co., 104 Fed. 664.
Empire State, etc Mm etc., Co. v. Bunker Hill Min., etc., Co., 114 Fed. 417.
Empire St.ate ete., Min., etc Co. v. Bunker Hill Min., etc Co "131 Fed. 591.
Last Chance Min. Co. v. Bunker Hill, etc., Min. Co., 131 Fed. 579.
See United States Min. Co. v. Lawson, 134 Fed. 769.

Keely v. Ophir Hill Consol. Min. Co., 169 Fed. 601, p. 604.

f. WHAT CONSTITUTES—ROCK IN PLACE.

When a locator finds rock in place containing mineral he has made a discovery
within the meaning of this section, whether the rock or earth is rich or poor and
whether it assays high or low.

Book v. Justice Min. Co., 58 Fed. 106, E
Montana Central R. Co. v. Migeon, 68 Ked. 811 p. 814.
Migeon v. Montana Central R. Co., 77 Fed. 249 p 255.
Shoshone Min. Co. v. Rutter, 87 Fed. 801, g
Nevada Sierra Oil Co. v. Home Oil Co., 98 Fed. 673 p. 676.
Lange v. Robinson, 148 Fed. 799, p. 801.
Debney v. Iles, 3 Alaska 438, p. 450.
McShsne v. Kenkle, 18 Mont. 208 p- 212,
Fox v. Myers, 29 Nev. 169, p. 184,
See Hendyerson v. Fulton, 35 L. D. 652, p. 658.
Rough Rider and Other Claims, In re, 41 L. D, 242, p. 252,
Jefferson-Montana Copper Mines Co., In re, 41 L. D. 320, p. 322.

It is the finding of the mineral rock in place as distinguished from float rock that
constitutes a discovery and warrants the prospector in locating a mining claim.

Book v. Justice Min. Co., 58 Fed. 106, p. 120.

Shoshone Min. Co. v. Rutter, 87 Fed 801, p- 807.

Bonner v. Meikle, 82 Fed. 697, 8

Nevada Sierra Oil Co. v. Home Oil Co 98 Fed. 673, p. 676.

Lange v. Robinson, 148 Fed. 799, p. 801.

McShane v. Kenkle, 18 Mont. 208

Murray v. White, 42 Mont. 423, 33.

See Migeon v. Montana Central Co 77 Fed. 249.

Henderson v. Fulton, 35 L. D. 652 ﬁ .

Shreve v. per Bell Min. Co., 11 Mont. 309.

Noyes v. Clifford, 37 Mont. 138,

Rough Rider & Other Claims, Inre, 41 L. D. 242, p. 255,

To constitute a valid location there should be a discovery of gold or silver bearing
mineral in rock in place, showing a well-defined crevice, a discovery at least 10 feet
deep from the lowest rim rock thereof, and the discovery must be at the point claimed
or designated or made the point of discovery by the locator of the claim, and so desig-
nated in his location certificate.

Cheesman v. Shreevehéo Fed. 787, p. 788.

Noyes v, Clifford, 37 Mont. 138, p. 150

See Buffalo Zinc & Cogper Co. v. Crump. 70 Ark. 525.

King v. Amy & Silversmith Min. Co., 9 Mont. 543.

A mineral discovery sufficient to justify the location of a mining claim is established
where mineral is found and the evidence shows that a person of ordinary prudence
would be justified in the further expenditure of labor and means with a reasonable
prospect of success in developing a valuable mine.

Jefferson-Montana Copper Mines Co., In re, 41 L. D. 320, p. 322.

See Castle v. Womble, 19 L. D. 455

The following elementsare easentml to constitute a valid discovery upon a lode claim:

1. A vein or lode of quartz or other rock in place.
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2. Quartz or other rock in place carrying gold or some other valuable mineral deposit.

3. A vein or lode of quartz or other rock in place carrying gold or other mineral
deposit sufficient in quantity to warrant a prudent man in the expenditure of his time
and money in the effort to develop a valuable mine.

Jefferson-Montana Copper Mines Co., In re, 41 L. D. 320, p. 323.

It is the finding of mineral in rock in place as distinguished from float rock that
constitutes discovery and warrants a location.

Jefferson-Montana Copper Mines Co., In re, 41 L. D. 320, p. 322.

If the rock discovered is in place and carries enough precious metal in it to justify
the locator in spending his time and money in prospecting and developing the ground
located, then such a discovery is valid and the location may be made no matter what
the locator’s vocation may be, aa the law does not discriminate in this respect and its
justification to locate extends to any citizen who complies with its requirement.

McShane v. Kenkle, 18 Mont. 208, p. 211.

The discovery of a vein in rock in place such as a miner would be willing to follow
in the expectation of finding ore of commercial value shows a location made in good
faith.

Sanders v. Noble, 22 Mont. 110, p. 116.

See Armstrong v. Lower, 6 Colo. 393.
Michael v. Mills, 22 Colo. 439.
McShane v. Kenkle, 18 Mont. 208.

No valid location of a lode claim can be made until a vein of gold, silver, or metal-
liferous ore or rock in place has been discovered, and it follows by implication that if
the deposit is not metalliferous ore the mineral should be located as a placer claim.

Montague v. Dobbs, 9 C. L. O. 165.
Overman Min. Co. v. Corcoran, 15-Nev. 147, p. 152.

The mining laws declare what shall constitute a discovery.

Cook v. Johnson, 3 Alaska 506, ﬁ’ 531.
See Shreve v. Copper Bell, 11 Mont. 309, p. 343.

g. DISCOVERY WITHIN LIMITS OF LOCATION.

No mining claim can be located and no patent issued until thé actual discovery of
a vein or lode within the limits of the claim as located; this is a prerequisite to a valid
title.

Gwillim v. Donnellan, 115 U. S. 45, p. 47.
Sullivan v. Iron Silver Min. Co., 143 U. 8. 431, p. 438.
King v. Amy & Silversmith Min. Co., 152 U. 8. 222, p. 226.
Haws v. Victoria, etc., Min. Co., 160 U. S. 303, p. 314.
Black v. Elkhorn Min. Co., 163 U. S. 445, p. 448. .
Enterprise Min. Co. v. Rico-Aspen, etc., Min. Co., 167 U. S. 108, p. 112.
Del Monte Min., etc., Co. v. Last Chance Min., etc., Co., 171 U. 8. 55, p. 70.
Creede & Cripple Creek Min., etc., Co. v. Uinta Tunnel iﬁn., ete., Co., 196 U, S,
337, pp. 343, 345, 353.
Chrisman v. Miller, 197 U. 8. 313, p. 321.
Lawson v. United States, 207 U. S. 1, p. 13.
Waskey v. Hammer, 223 U. 8. 85, p. 90.
Van Zandt v. Argentine Min. Co., 8 Fed. 725, p. 727.
Tyler Min. Co. v. Sweeney, 564 Fed. 284, p. 295.
Waterloo Min. Co. v. Doe, 56 Fed. 685, p. 689.
Book v. Justice Min, Co.., 58 Fed. 106, p. 111.
Bonner v. Meikle, 82 Fed. 697, p. 698.
Pe;ﬁo v. Erwin, 85 Fed. 904, p. 905.
Shoshone Min. Co. v. Rutter, 87 Fed. 801,Pp. 807.
Walton v. Wild Goose Min,, etc., Co. 123 . 209, pp. 216, 218,
McCulloch v. Murphy, 125 Fed. 147, p. 151.
Overgaard v. Westerberg, 3 Alaska 168, p. 179.
Cascaden v. Bortolis, 3 Alaska 200, p. 204.
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Bryan v. McCaig, 10 Colo. 309, p. 313.
Bay v. Oklahoma Southern, etc., Min. Co., 13 Okla. 425, p. 436.
See Dahl v. Raunheim, 132 U. 8. 260, p. 269.
McMillen v. Ferrum Min. Co., 32 Colo. 38, p. 43.
The discovery must lie within the limits of the location, and if the title to the dis-
covery fails 0o must the location which rests upon it.
Gwillim v. Donnellan, 115 U. 8. 45, p. 50.
Waskey v. Hammer, 223 U. S. 85, p. 91.
Waskey v. Hammer, 170 Fed. 31, p. 35.
Behrends v. Goldsteen, 1 Alaska 518, p. 525.
Miller v. Girard, 3 Colo. App. 278.
Michael v. Mills, 22 Colo. 439, p. 443.
Miller v. Hamley, 31 Colo. 495, p. 498.
See Upton v. Larkin, 7 Mont. 449, p. 458.
Upton v. Santa Rita Min. Co., 14 N. Mex. 96, p. 127.
This section forbids the location of mining claims until a discovery of a vein or lode
within surface lines of the location.

Bay v. Oklahoma Southern, etc., Min. Co., 13 Okla. 425, p. 430.

This section measures the extent of the rights of a locator of a mining claim made on
a surface discovery and makes a discovery of a lode or vein within the limits of the
location a prerequisite to a valid location.
Hope Min. Co. v. Brown, 7 Mont. 550, p. 555.
See Montana Central R, Co. v. Migeon, 68 Fed. 811.
Burke v. McDonald, 2 Idaho 339 (310).
Harrington v. ChamLers, 3 Utah 94;
Proof of the discovery of a vein or lode within the limits of a claim is necessary to
protect the claim against relocation.

Little Pauline v. Leadville Lode; 7 L. D. 506, p. 508.
h. DISCOVERY OUTSIDE OF LOCATION—EFFECT.

A miningclaim based upon a discovery made within the limitsof anotherclaimis void.

Belk v. Meagher, 104 U. S. 279.

Gwillim v, Donnellan, 115 U. 8. 45.

Montana Co. v. Clark, 42 Fed. 626, p. 628.

Erwin v. Perego, 93 Fed. 608, p. 612.

Behrends v. Goldsteen, 1 Alaska 518, p. 525.

Wilhelm v. Silvester, 101 Cal. 358, p. 363.

Michael v. Mills, 22 Colo. 439.

Miller v. Hamley, 31 Colo. 495, p. 498.

Lockhart v. Farrell, 31 Utah 155, p. 159.

A diacovery outside of the limits of the surface lines of a location, no matter what its

proximity to such lines, is not sufficient to make a valid location.

Waskey v. Hammer, 222 U. S. 85, p.91.

A location based on a discovery can not be made within the limits of an existing
located claim that has not been abandoned or lost by failure to perform the labor
required thereon by law, as the first locator has the exclusive right of possession and
enjoyment of all the surface within the lines of his location and of all veins and lodes
the top or apex of which lies within the surface lines.

Branagan v. Dulaney, 2 L. D. 74,

See Lavignino v. Uhlig, 198 U. 8. 443.

A mining location can not be made until the discovery of a vein or lode within the
limits of the claim, and a location can not be made which is based upon the discovery
of a vein or lode within the limits of a prior existing valid location.

Golden Link Min,, etc., Co., In re, 29 L. D. 384, p. 386.

Branagan v. ﬁulaney, 2L.D. 744, Lo
Little Pittsburgh Consol. Min. Co. v. Amie Min. Co., 17 Fed. 57.
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An application for patent for & mining claim can not be based on a discovery made
in a discovery shaft which is located upon a patented claim.

Kennedy, In re, 10 C. L. O. 150.

Whether a discovery by a prospector within the boundaries of a prior location is
valid or not must be determined by first ascertaining the status of the original location
at the time such second location was made.

Branagan v. Dulaney, 2 L. D. 744, p. 748.

Where the part of a mining claim on which a discovery has been made conflicts with
a prior lode location, and such conflicting ground is excluded, the locator can claim
no right by virtue of the discovery on such excluded ground.

Cayuga Lode, In re, 5 L. D. 703, p. 704.

i. DISCOVERY SHAFT.

There is no provision for a discovery shaft in the Federal statutes.

McMillen v. Ferrum Min. Co., 32 Colo. 38, p. 43.

If discovery is made in a discovery shaft before any other party has acquired rights
to the land included within the claim comprising such shaft the rights of the locator
become fixed, and the discovery of mineral relates back to the original location.

Wight v, Tabor, 2 L. D. 738, p. 741,

The same rule applies to shafts as to veins or lodes, and a discovery must be found
before any right to them vests.

Enterprise Min. Co. v. Rico-Aspen, etc., Min. Co., 167 U. S. 108, p. 114.

It is essential to a valid location that a discovery of mineral in place be made in the
discovery shaft, and this question must be determined before entry.

Wight v. Tabor, 2 L. D. 738, p. 743.

A discovery shaft must for executive purposes be taken as the center of the vein or
lode.

Hope Min. Co., Inre 5 C. L. O. 1186.

Mason, Inre, 8 C. L. 0. 104.

A discovery and discovery shaft may be anywhere along the course of a vein or lode
within the end lines of a location, may be nearer one end than the other, may be
nearer one side line than the other, and is not required to be within any given distance
from either of the side lines. ’

Taylor v. Parenteau, 23 Colo. 368, p. 374.

A discovery of a vein or lede by the sinking of a discovery shaft is a substantial com-
pliance with the provisions of this section, and knowledge on the part of locators of the
existence of mineral entitles them to make a location, althcugh the original discovery
was made by some one other than the locators.

Hayes v. Lavagnino, 17 Utah 185, p. 191.

See Jupiter Min. Co. v. Bodie Consol. Min. Co., 7 Sawy. 96.

Erhardt v. Boaro, 113 U. 8. 527.

Where the locators of two association claims which overlap are sinking shafts at the
same time, the first to discover mineral has priority of right, although the location was
staked after the other, if it was made openly and peaceably.

. Hall v. McKinnon, 193 Fed. 572, p. 577.

See Hanson v, Craig, 170 Fed. 62.

The discovery of mineral at any point within the boundaries of a claim not covered
by a prior locator before other rights intervene will, with the previous act of location,
constitute a valid and legal location, although the locator technically had no dis-
covery shaft. -

Branagan v. Dulaney, 2 L. D. 744,
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j. ORDER OF STEPS IMMATERIAL—CONDITIONS.

This statute does not require a discovery before location, or that the location shall
precede the discovery; it simply provides that both acts shall be completed before
the right of possession vests; and the order in which the statutory requirements are
complied with is immaterial so long as the rights of others do not intervene.

Erwin v. Perego, 93 Fed. 608, p. 611.

Norith Noonday Min. Co. v. Orient Min. Co., 1 Fed. 522, p. 531.

Zollers v. Evans, 5 Fed. 172.

Jupiter Min. Co. v. Bodie Consol. Min. Co., 11 Fed. 666.

Nevada Sierra 0Oil Co. v. Home Oil Co., 98 Fed. 673, p. 677.

Walton v. Wild Goose Min., etc., Co., 123 Fed. 209, pp. 217, 218.

Uinta Tunnel Min., etc., Co. v. Ajax Gold Min. Co., 141 Fed. 563, p. 567.

Thompeon v. Burk, 2 Alaska 249, p. 255.

Redden v. Harlan, 2 Alaska 402, p. 405.

Debney v. Iles, 3 Alaska 438, p. 449.

Cook v. Johnson, 3 Alaska 506, p. 528.

Thompson v. Spray, 72 Cal. 528, p. 533.

Miller v. Chrisman, 140 Cal. 440, p. 448.

New England, etc., Oil Co. v. Congdon, 152 Cal. 211, p. 214.

Strepey v. Stark, 7 Colo. 614, p. 619.

Upton v. Larkin, 5 Mont. 600, p. 602.

La Grande Invest. Co. v. Shaw, 44 Oreg. 416, p. 422.

See Erhardt v. Boaro, 113 U. 8. 527, p. 536.

Biglow v. Conradt, 159 Fed. 868, p. 871.

Bingham Amalgamated er Co. v. Ute Copper Co., 181 Fed. 748, p. 749.
Reins v. Raunheim, 28 L. D. 526, g 528.
Crown Point Min. Co. v. Crismon, 39 Oreg. 364,

While the statute requires a discovery before a valid location can be made, yet, if a
location is made and a discovery follows, the location is valid if made before the claim
has been appropriated by another.

Erwin v. Perego, 93 Fed. 608, p. 611.

Zollers v. Evans, 5 Fed. 172, pl., 175.

Jupiter Min. Co. v. Bodie Consol. Min. Co., 11 Fed. 666, p. 680.

Book v. Justice Min. Co., 58 Fed. 106, p. 108.

Uinta Tunnel, ete., Co. v. Ajax Gold Min. Co., 141 Fed. 563, p. 567.

Miller v. Chrisman, 140 Cal. 440, p. 448.

Dwinell v. Dyer, 145 Cal. 12, p. 20.

McGinnis v. Egbert, 8 Colo. 41.

Ug)ntfn v. Larkin, 7 Mont. 449, §> 457.
Sharkey v. Candiani, 48 Oreg. 112, p. 124,

See Weed v. Snook, 144 Cal. 439, p. 443.

The right to the exclusive possession of a mining claim depends upon a valid loca-
tion, which, in turn, depends upon the existence of a discovery of mineral within
the boundaries of the claim, but if all the acts prescribed by law are performed, includ-
ing a discovery, prior to the initiation of rights in a third person, it can not be held
that the order of these acts is essential to the creation of the rights given by a valid
location.

Creede éﬁ Cripple Creek Min., etc., Co. v. Uinta Tunnel Min., etc., Co., 196 U. 8.

337&{‘. 352.
Whiting v. Straup, 17 Wyo. 1, p. 19.

While no location of a mining claim can be made until discovery, yet subsequent
discoveries may validate earlier locations and may inure to the benefit of the locator
as against the United States and all parties whose rights were initiated subsequent
to such discovery.
16‘I']inta Tunnel Min., etc., Co. v. Creede & Cripple Creek Min., etc., Co., 119 Fed.

, p- 169.

Healey v. Rupp, 37 Colo. 25, p. 28.
See Beals v. e, 27 Colo, 473,
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The marking of boundaries and filing of location certificates may precede discovery,
or discovery may precede them, but no location is valid until both are complete and
the earlier act inures to the benefit of the locator as of the date of the later act, subject
to all intervening rights.

Uinta Tunnel Min., etc., Co. v. Creede & Cripple Creek Min., etc., Co., 119 Fed.
164, pp. 169, 170.

Erhardt v. Boaro, 113 U. 8. 527, p. 536.

North Noonday Min. Co. v. Orient Min. Co., 1 Fed. 522, p. 531.

Jupiter Min. Co. v. Bodie Consol., etc., Co., 11 Fed. 666, pp. 676, 678, 696.

Erwin v, Perego, 93 Fed. 608, p. 611.

Thompson v. Spray, 72 Cal. 528, p. 533.

Streg‘ey v. Stark, 7 Colo. 614.

See Tuolumne Consol. Min. Co. v. Maier, 134 Cal. 583, p. 585.

Crown Point Min. Co. v. Crismon, 39 Oreg. 364, p. 367.

If a person should make a location in all other respects regular and in accordance
with the laws, rules, regulations, and customs En force at the time, upon a supposed
vein, before discovering the true vein or lode, and should do sufficient work to hold
the claim and should thereafter discover the vein or lode within the limits of the
claim located before any other person had acquired any rights therein, his claim
would be good and the location valid.

North Noonday Min. Co. v. Orient Min. Co., 1 Fed. 522, p. 531.

Jupiter Min, Co. v. Bodie Consol. Min. Co., 11 Fed. 666, p. 676.

Patchen v. Keeley, 19 Nev. 404.

See Doe v. Waterloo Min. Co., 70 Fed. 455.

Perego v. Erwin, 85 Fed. 904, p. 905.

Erwin v. Perego, 93 Fed. 608.

Russell v. Dufresne, 1 Alaska 486, p. 490.

Debney v. Iles, 3 Alaska 438, p. 449.

Cook v. Johnston, 8 Alaska 506, p. 528.

Brewster v. Shoemaker, 28 Colo. 176.

Wenner v. McNulty, 7 Mont. 30.

Golden Terra Min. Co. v. Smith (Mahler), 2 Dak. 377.

This section is interpreted to mean that the fact of discovery shall exist prior to the
vesting of the right of exclusive possession which follows from a valid location, and
not that the discovery shall be made before any of the other steps in the process of
location are taken.

Creede & Cripple Creek Min., etc., Co. v. Uinta Tunnel Min., etc., Co., 196 U. S.
337, p. 351.

A second discovery made after the restaking of a claim is valid where no rights
intervene and the location is incomplete at the date of the second discovery.

Erhardt v. Boaro, 113 U. 8. 527.

Debney v. Iles, 3 Alaska 438, p. 449.

Golden Terra Min. Co. v. Smith (Mahler), 2 Dak. 377.

See Perego v. Erwin, 85 Fed. 904, p. 906.

k. PRIORITY OF DISCOVERY—EFFECT AND RIGHTS.

Priority of discovery is an essential fact in determining the right of possession to
mining ground, as such discovery gives priority of right against naked location and
possession.

Cook v. Klonos, 164 Fed. 529, p. 536.

See Belk v. Meagher, 104 U. 8. 279.

Crossman v. Pendery, 8 Fed. 693.
Johanson v. White, 160 Fed. 901.
Homswell v. Ruiz, 67 Cal. 111,
Garthe v. Hart, 73 Cal. 541,
Gemmell v. Swain, 28 Mont. 331.

Where the locator of a mining claim permitted a third person to enter thereon and
sink a shaft within the boundaries in which mineral in rock in place was discovered,
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and a Jocation made without protest before the first locator made a discovery and
location, such second locator has the priority of right.

Croesman v. Pendery, 8 Fed. 693, p. 694.

See Johanson v. White, 160 Fed. &1, p- 903.

Where a discovery was made within the original limits of a mining claim six or
seven months before an attempt was made to extend the lines of such claim over
mining ground previously located and occupied by another, such discovery has rela-
tion only to the original boundaries of the claim and fixes the right of possession to
such claim within such boundaries; but it has no relation to the claim with the ex-
tended boundaries and fixes no right of posesession to such extended boundaries as
against another who was in actual possession of the overlapping ground and who sub-
sequently made the first discovery in such overlapping ground.

Biglow v. Conradt, 159 Fed. 868, p. 871.

See Belk v. Meagher, 104 U. 8. 279, p. 284.

Discovery fixes the date of location with respect to all parties who have made the
discoveries provided by law within the boundarics of overlapping claims.

Hall v. McKinnon, 193 Fed. 572, p. 577.

Where an original discovery of a vein upon which a mining location is based is
included within the surface boundaries of a junior location which goes to patent with-
out protest from the prior locator, but before patent a new discovery has been made
on such prior location within the boundaries of the junior location as patented and
within the surface boundaries of the prior location as originally located and develop-
ment work is being prosecuted in good faith by such prior locator, his claim is valid
and holds as to all ground not included in the patent of the junior locator, notwith-
standing the loss of the original discovery. .

Tonopah & Salt Lake Min. Co. v. Tonopah Min. Co., 125 Fed. 408, p. 415.

Silver City Gold, etc., Min. Co. v. Lowry, 19 Utah 334.

See Lowry v. Silver City Gold, etc., Min. Co., 179 U. S. 196.

yaskey v. Hammer, 170 Fed. 31, p. 35.
Debney v. Iles, 3 Alaska 438, p. 452.

1. BUFFICIENCY OF DISCOVERY.

There must be such a discovery of mineral as gives reasonable evidence of the
presence of & vein or lode, or if a placer claim that it is valuable for such mining.

Chrisman v. Miller, 197 U. 8. 313, p. 323.

See Cascaden v. Bartolis, 162 Fed. 267, p. 268.

This section does not intend that the locator of a mining claim shall determine the
precise extent and character of the mineral or the continuity of the ore, and the ex-
istence of the rock in place bearing mineral before he can make a valid location.

Book v. Justice Min. Co., 58 Fed. 106, p. 120.

Shoshone Min. Co. v. Rutter, 87 Fed. 801, p. 807.

See Cascaden v. Bartolis, 162 Fed. 267, p. 271.

Holdt v. Hazard, 10 Cal. App. 440, p. 443.

Even slight indications of a defined and mineral bearing ledge have been held sul-
ficient to support a location of a valid mining claim.

Montana, etc., R. Co. v. Migeon, 68 Fed. 811, p. 813.

The finding of ore or metalliferous rock in place in a defined vein is sufficient to
eatisfy the statute, although it does not contain ore of paying quantities, if- the rock in
place is sufficiently encouraging to warrant an ordinarily prudent man in spending
his time and money thereon.

Muldrick v. Brown, 37 Oreg. 185, p. 189. ’

See Montana Central R. Co. v. Migeon, 68 Fed. 811.

Burke v. McDonald, 2 Idaho 339 (310).
i n v. Chambers, 3 Utah 94.
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Where gold or other mineral has been discovered on & mining claim and exists in
sufficient quantities to justify men of ordinary prudence in the further expenditure
of money and labor in their development, the land must be regarded as mineral in
character.

Aspen Consol. Min. Co. v. Williams, 23 L. D. 34, p. 47,

" 'This section does not impose any conditions upou the locator as to the value or
extent of the ore discovered, but simply provides that no location of a mining claim
shall be made until the discovery of a vein or lode.

Chrisman v. Miller, 197 U. 8. 313, p. 321.

Book v. Justice Min. Co., 58 Fed. 106, p. 125.

Rider and Other (,lmms In re, 41 L. D. 242, p. 251.

See nited States v. Iron Silver Min. Co., 128 U. S. 673.

United States v. Lavenson, 206 Fed. 755, p. 763.
Burke v. McDonald, 3 Idaho 296.

It is only necessary to discover a genuine mineral vein or lode, whether small or
large, rich or poor, at the point of discovery within the lines of the location to entitle
the miner to make a valid location of such vein or lode. After discovery and location
it often requires much time and labor and great expense to develop a vein or lode
sufficiently to determine whether it is really a valuable mine or not, and a location
is neceesary before incurring such expense.

North Noonday Min. Co. v. Orient Min. Co., 1 Fed. 522, p. 531.

Jupiter Min. (,}:) v. Bodie Consol. Min. Co., "11 Fed. 666 p. 675.

Bookv Justice Min. Co., 58 Fed. 106, p. 125.

Meydenbauer v. Stevens, 78 Fed. 787, p. 790.

A discovery within a location of a continuous body of ore containing silver and lying
betweon well-defined walls of rock is a discovery of mineral within this section.

Larson, Inre, 9 C. L. 0. 2, p. 3.

Discoveries of veins are frequently made on the surface without any expenditure of
labor or money, while fortunes are often expended in exploration for veins of mineral-
bearing rock, but Congress did not fix any amount to be expended either of money
value or labor in the discovery of mineral.

Union Oil Co., Inre, 23 L. D. 222, p. 224.

There is a broad and distinctive difference as applied to the mining laws as between
the word ““discovery ” and the words ‘‘ expenditures,’’ “‘improvements, ”’ or ‘‘develop-
ment,” and the three latter are not synonymous with the first.

Union Oil Co., Inre, 23 L. D. 222, p. 223.

See Smelting Co. v. Kemp, 104 U. 8. 636.

Jackson v. Roby, 109 U. S. 440.
Chambers v. Hamngton 111 U. 8. 350.
Good Return Min. Co., Inre, 4 L. D. 221.

Questions as to the chamcter of a vein or lode can only arise after the vein or lode on

account of which patent is desired has been discovered.

East Tintic Consol. Min. Co., In re, 41 L. D. 255, p. 256 (rehearing).

A discovery is sufficient whem surface formations of the particular location and
others in the vicinity consist of limestone, conglomerate, or limestoneand conglomerate,
and containing within the limits of the locations intrusions of porphyry with iron-
stained or iron-impregnated contacts, and iron ‘‘blow-outs, ” as well as stringers, feed-
ers, ledges, and blow-outs of quartz, stained more or less with iron oxide or impreg-
nated with iron sulphide, and varying in thickness from two to three inches to a num-
ber of feet, and where, according to the belief of mining men, the porphyritic intru-
sions and contdcts have a direct connection with or relation to underlying and deep-
seated copper deposits, and where such surface exposures are sufficient to warrant the
expenditure of time and money with a reasonable prospect of the development of a
paying mine, and where the location is within one of the richest copper mining dis-
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tricts of the United States, and where such locations have previously been allowed by
the department.

Rough Rider and Other Lode Min. Claims, Inre, 42 L. D. 584, p
Vacating Rough Rider and Other Lode Min. Claims, In re, 41 D L 242; and
Ro ider and Other Lode Min. Claims, In re, 41 L D. 2
See Germania Iron Co. v. James, 89 Fed. 311.

James v. Germania Iron Co., 107 Fed. 597.

Howe v. Parker, 190 Fed. 738,

Fuss, Inre, 5 L. D. 167.

Thompson, Inre, 8 L. D. 104.

Drew, Inre, 8 L. D. 399.

lﬁenchLode Inre, 22 L. D. 675.

Gowdy v. Kismet Gold Min. Co., 24 L. D. 191.

Brick Pomeroy Mill Site, In re, 34 L. D. 320.

Hidden Treasure Consol. Quart.sze In re, 35 L. D. 485.

East Tintic Consol. Min. Co., Inre, 41 L. D. '255.

m. EXTENT AND VALUE OF DISCOVERY.

The requirements of the statute have been met where minerals have been discovered
and the evidence is sufficient to justify a person of ordinary prudence in making an
expenditure of labor and money, with a reasonable prospect of success, in developing
a valuable mine.

Chrisman v. Miller, 197 U. S. 313, p. 322.

Steele v. Tanana Mines R. Co., 148 Fed. 678, p. 680.

Lange v. Robinson, 148 Fed. 799 p.

Cascaden v. Bortohs, 146 Fed. 739 p. 741,

Cascaden v. Bartolis, 162 Fed. 267 p. 268.

Castle v. Womble, 19 L. D. 455, p. 457.

Goldstein v. Juneau Townsite, 23 L. D, 417, p. 420.

Walker v. Southern Pacific R. Co., 24 L. D. 172, p. 175.

Leach v. Potter, 24 L. D. 573, p. 575.

Magruder v. Or n & Calif. R. Co., 28 L. D. 174, p. 177.

Yard, Inre, 38 L. D. 59, p. 69.

Charlton v. Kelly, 2 Alaska, 532, p- 54

Rough Rider an Other Clalms, In re, 41 L. D. 242, p. 251.

Any deposit of mineral matter, or indication of a vein or lode, found in a mineralized
zone or belt within defined boundaries that a person is willing to spend his time and
money to develop, in expectation of finding ore, may be the subject of a valid location,
and when metallic vein matter appears at the surface & valid location of a ledge deep
in the ground to which such vein matter leads may be made.

Hayes v. La ino, 17 Utah 185, p. 196.

See Burke v. Donald 3 Idaho 296.

Shreve v. Copper Bell Min. Co., 11 Mont. 309.
Harrington v. Chambers, 3 Utah 94.

In consxdenng the nature or sufficiency of a discovery regard must be given to the
size of the vein as disclosed, the quahty and qunntlty of mineral it carries, its prox-
imity to working mines, and location in an established mining district, the geological
conditions, the fact that similar veins in the same locality have been succeesfully
explored, and such other like facts as would be considered by a prudent man in deter-
mining whether the vein or lode would warrant further expenditure.

Jefferson-Montana Copper Mines Co., In re, 41 L. D. 320, p. 323.

When it is said that a location may be sustained by the discovery of mineral deposits
of such value as to at least justify the exploration of the lode in the expectation of find-
ing are sufficiently valuable to work, it is a very different question from telling a jury
that the geological fact of the continuity of a vein to a certain point may be determined
by what a practical miner might do in looh'ng for some hoped-for continuity.

Golden v. Murphy, 31 Nev. 395,

See United States v. Iron Silver m Co 128 U. 8. 673.

Shreve v. Copper Bell Min. Co., 11 Mont. 309, p. 343.
Fitzgerald v. Clark, 17 Mont. 100, p- 136.



76 UNITED STATES MINING STATUTES ANNOTATED.

The discovered vein or lode on which a location can be based must be one that from
all indications has a present or prospective value.

Montana, etc., R. Co. v. Migeon, 68 Fed. 811, p. 814.

Madison v. Octave 0Oil Co., 154 Cal. 768, p. 772.

The law does not contemplate that the locator shall show a paying mine at the time
of the location. -

Cook v. Johnson, 3 Alaska 506, p. 541.

Shreve v. Copper Bell Min. Co., 11 Mont. 309, p. 343.

A prospector or miner is not prohibited by the statute from making a valid location
until he has fully demonstrated that the vein or lode of quartz or other rock in place
bearing gold or silver which he has discovered will pay all the expenses in removing
extracting, crushing, and reducing the ore, and leave a profit to himself.

Book v. Justice Min. Co., 58 Fed. 106, p. 124.

Fox v. Myers, 29 Nev. 169, p. 185.

The discovery in a tunnel of small seams of iron oxide, quartz, and small quantities
of carbonate of lead of sufficient character as miners in the particular district would
follow in the expectation of finding ore, and such as would justify miners in working
the claim for that purpose, constitutes a sufficient discovery where the rock in such
seams was different from the country rock and was designated by practical miners
as rock in place bearing minerals.

Jefferson-Montana Copper Mines Co., In re, 41 L. D. 320, p. 322,

See Shoshone Min. Co. v. Rutter, 87 Fed. 801.

The discovery of mineral on a hillside may, as against other placer locators of the
same ground, be sufficient for a court to say that there had been a discovery of mineral
in place, as courts do not weigh scales to determine the value of mineral found as
between a prior and a subsequent locator of a mining ¢laim on the same lode.

Ritter v. Lynch, 123 Fed. 930, é) 936.

Migeon v. Montana Central R. Co., 77 Fed. 249, p. 255.

See McShane v. Kenkle, 18 Mont. 208, p. 214.

Where a valid mineral location of many years standing is attacked on the ground
that there was no actual discovery of a vein or lode such attack should be sustained
by evidence so clear and persuasive as to satisfy the mind that the alleged discovery
was in fact false.

Cheesman v. Shreeve, 40 Fed. 787, p. 791,

See Noyes v. Clifford, 37 Mont. 138, p. 150.

While a vein or lode discovered by a locator in the side of a hill or mountain and
within well-defined walls will assay but a small amount per ton as compared with
the cost of extracting, removing, and milling the ore, yet the miner may have good
reason to believe from his experience and from that of others in the same mining dis-
trict that the ore is liable to be richer at a greater depth than at the point of the dis-
covery, still he has made such a discovery as will entitle him to make a valid location
within the meaning of the statute.

Book v. Justice Min. Co., 58 Fed. 106, p. 124,

Holdt v. Hazard, 10 Cal. App. 440, p. 443.

A locator has made a discovery within the meaning of the statute permitting a loca-
tion to be made of a mining claim upon discovery of a vein or lode within the limits
thereof, when he has found mineral in place in sufficient quantity to justify him in
the expenditure of time and labor thereon, and whether the rock assays high or low,
but with this qualification that it was never intended that the courts should weigh
the scales to determine the value of the mineral found as between a prior and a sub-
sequent claimant of a mining.claim on the same lode.

Migeon v. Montana, etc., R. Co., 77 Fed. 249.
Lange v. Robinson, 148 Fed. 799, p. 802.
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ia Min. Co. v. Day, 12 Idaho 108, p. 117.
Fox v. Myers, 29 Nev. 169, p. 184.
Golden v. Murphy, 31 Nev. 395, p. 429.
SeeMcShanev en nkle, 18 Mont 208 . 214.
Overgaard v. Westerberg, 3 Alaska 168 p. 176.
Cascaden v. Bortolis, 3 ka 200, p. 208.

The discovery of seams containing mineral-bearing earth and rock similar in charac-
ter to seams or veins of mineral matter that had induced other miners to locate claims
in the same district, and which by development were found to be a part of a well-
defined lode or vein containing ore of great value, constitutes a discovery.

Jefferson-Montana Copper Mines Co., In re, 41 L. D. 320, p. 322.
See Shoshone Min, Co. v. Rutter, 87 Fed. 801.

. DISCOVERY INSUFFICIENT.

Mere indications of mineral, however strong, are not sufficient to answer to require-
ments of the statute on the subject of discovery either as to lode or placer claims.

Iron Silver Min. Co. v. Mike & Starr, etc., Min, Co., 143 U. S. 394, p. 412.
Chrisman v, Miller, 197 U. S. 313 p. 323.
Waterloo Min. Co. v. Doe, 56 Fed. 685.
Nevada Sierra Oil Co. v. Home OllCo 98 Fed. 673, p. 675.
Olive Land, etc., Co. v. Olmstead, 103 Fed. 568, p. 572.
Lange v. Robmson 148 Fed. 799, p. 803.
Charlton v. Kelly, 156 Fed. 433, p. 436.
Cascaden v. Bartolis, 162 Fed. 267 p. 268.
Cook v. Johnson, 3 Alaska 506, p . 536.
Rough Rider and Other Claims In re, 41 L. D. 242, p. 251.
Mutchmor v. McCarthy, 149 Cal. 603, p. 612.
Cleary v. Skiffich, 28 olo. 362, p. 368.
Noyes v. Clifford, '37 Mont. 138 p. 152.
See Erhardi v. Boaro 113 U. 8. 527.
King v. Am & Silversmith etc., Co., 152 U. 8. 222, p. 227,
Migeon v. Montana Cent.ralk Co 77 Fed. 249.
Brownfield v. Bier, 15 Mont. 403.
Rough Rider & Other Lode Min. Claims, Inre, 42 L. D. 584; vacatmgﬂL D.
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A belief in the existence of mineral not based on any discovery or tracing does not
amount to a discovery and does not meet the requirements of this statute.

Castle v. Womble, 19 L. D. 455, p. 456.
Iron Silver Min. Co. v. Reynolds, 124 U. 8. 374,
Sullivan v. Iron Silver Min. Co., 143 U. 8. 431.
Cascaden v. Bortolis, 3 Alaska 200 p- 209
Noyes v. Clifford, 37 Mont. 138, p. 152.
See Migeon v. Montana Central lg Co., 77 Fed. 249.
Brownfield v. Bier, 15 Mont. 403.
Casey v. Thieviege, 19 Mont. 341.

There must be something beyond a mere guess on the part of a miner to authorize
him to make a location which will exclude others from the ground, such as the dis-
covery of minerals therein or in such proximity as to justify a reasonable belief in
their existence and to protect the locator while making the necessary excavations.

Erhardt v. Boaro, 118 U. 8. 527, p. 536.

Shoshane Min. Co. v. Rutter, 87 Fed 801, p. 807.

Lange v. Robinson, 148 Fed. 799, p. 802.

Ov V. Wesl:erberg 3 Alaska 168, p. 172.

hrends v. Goldsteen, 1 Alaska 518 . 525.
Ambergm Min. Co. v. i)ay, 12 Idaho 108 p. 115.

A mining claim located “in the hope of finding some ore in it at some time” does
not constitute a valid location where there has been no actual discovery of mineral.

Waterloo Min. Co. v. Doe, 56 Fed. 685, p. 689.
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The necessary knowledge of the existence of mineral may be obtained from the
outcrop of the lode or vein or from the development of the placer claim or in other
ways, but mere hopes and beliefs can not be accepted as the equivalent of the knowl-
edge required by the statute.

Castle v. Womble, 19 L. D. 455, p. 457.
Iron Silver Min. Co. v. Reynolds, 124 U. 8. 374.

Slight surface indications of mineral do not constitute a discovery, but the law
requires something more than conjecture, hope, or even indications, as mere indica-
tions, however strong, are not sufficient to answer the requirements of the statute.

Nevada Sierra Oil Co. v. Home Oil Co., 98 Fed. 673, p. 675.

Charlton v. Kelley, 156 Fed. 433, p. 435.

Miller v. Chrisman, 140 Cal. 440.

See United States v. Iron Silver Min. Co., 128 U. S. 673.

King v. Amy & Silversmith, etc., Min. Co., 152 U. 8. 222.
Whiting v, Straup, 17 Wyo. 1, p. 19.

Not every crevice in the rocks, nor every outcropping on the surface, which sug-
gests the possibility of mineral, or which may, on subsequent exploration, be found
to develop ore of great value, can be adjudged a known vein or lode within the mean-
ing of the statute. .

Iron Silver Min. Co. v. Mike & Starr, etc., Min. Co., 143 U. S. 3%4, p. 404.
Noyes v. Clifford, 37 Mont. 138, p. 152.
See Migeon v. Montana Central R. Co., 77 Fed. 249.

Er t v. Boaro, 113 U. 8. 527.

Cook v. Johnson, 3 Alaska 506, p. 536.

Brownfield v. Bier, 15 Mont. 403.

Casey v. Thieviege, 19 Mont. 341.

This section provides that no location can be made until the discovery of a vein or
lode, and no rights can be acquired under this statute by a location made before the
discovery of a vein or lode within the limits of the claim, and the discovery of de-
tached pieces of quartz or mere bunches of quartz not in place is not sufficient to
answer the statutory requirement.

Jupiter Min. Co. v. Bodie Consol. Min. Co., 11 Fed. 668, p. 675. .
Gold in land does not characterize it as mineral unless it is in paying quantities.
Etling v. Potter, 17 L. D. 424, p. 426.

Johnson v. California Lustral Co., 127 Cal. 283, p. 286.

Cleary v. Skiffich, 28 Colo. 362, p. 368.

Cutting v. Reininghaus, 7 L. D. 265.

See United States v. Reed, 28 Fed. 482.

A discovery of country rock in which the “kidneys” of copper ore may be expected
to be found is not a sufficient discovery within the meaning of the statute.
Rough Rider and Other Claims, In re, 41 L. D. 255.

0. DISCOVERY A QUESTION OF FACT.

‘Whether a vein or lode has been discovered or exists within the limits of & particular
location is always a question of fact, and it is likewise a question of fact as to the con-
tinuity of ore and mineral matter constituting the width and extent of any lode.

Book v. Justice Min. Co., 68 Fed. 106,&. 126.
Shoshone Min. Co. v. Rutter, 87 Fed. 801, p. 807.

Ledoux v. Forester, 94 Fed. 600.

Cosmos Exploration Co. v. Gray le Oil Co., 112 Fed. 4, p. 14.

Tonopah & Salt Lake Min. Co. v. ono&ah Min. Co., 125 Fed. 408, p. 414.
Lange v. Robinson, 148 Fed. 799, p. 803.

Hanson v. Craig, 170 Fed. 62, p. 64.

Montana, etc., R. Co. v. Migeon, 68 Fed. 811, p. 814.

Nevada Sierra Oil Co. v. Home Oil Co., 98 Fed. 673.

Cascaden v. Bartalis, 162 Fed. 267, p. 271.

Branagan v. Dulaney, 2 L. D. 744, p. 750.

Cayuga Lode, In re, 5 L. D. 703.
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Waterloo Min. Co. v. Doe, 17 L. D. 111, p. 114.
Etling v. Potter, 17 L. D. 424, p. 426.
Northern Pacific R. Co. v. Marshall, 17 L. D. 545, p. 546.
Clark v. Ervin, 17 L. D. 550, p. 552.
Castle v. Womble, 19 L. D. 455, p. 456.
Tam v. Storey, 21 L. D. 440, p. 442.
‘Winter Lode, In re, 22 L. D. 362, p. 364.
Bunker Hill, ete., Co. v. Shoshoneglin. Co., 33 L. D. 142, p. 147.
‘Tomera Placer Claim, In re, 33 L. D. 560.
Yard, Inre, 38 L. D. 59, p. 61.
Rupp v. Healey, 38 L. D. 387, p. 392.
Rough Rider and Other Claims, In re, 41 L. D. 242, p. 252.
Campbell, Inre, 4 C. L. 0. 102.
Wight v. Tabor, 2 L. D. 738, 10 C. L. O. 392, p. 393.
Chambers, Inre, 14 C. L. O. 162.
‘Tuolumne Consol. Min. Co. v. Maier, 134 Cal. 583, p. 586.
Cook v. Johnson, 3 Alaska 506, p. 531.
Beals v. Cone, 27 Colo. 473, p. 484.
McMillen v. Ferrum Min. éo., 32 Colo. 38, p. 43.
Hauswirth v. Butcher, 4 Mont. 299, p. 307.
Upton v. Larkin, 5 Mont. 600, p. 604,
Upton v. Larkin, 7 Mont. 449, p. 457.
Gemmell v. Swain, 28 Mont. 331, p. 335.
Ferris v. McNally, 45 Mont. 20, pp. 22, 25.
Gleeson v. Martin White Min. éo., 13 Nev. 442, p. 457.
Columbia Copper Min. Co. v. Dutchess Min,, etc., Co., 13 Wyo. 244, p. 253.
See Iron Silver Min. Co. v. Mike & Starr, etc., Min. Co., 143 U. 8. 3%4.
Van Zandt v. Argentine Min. Co., 8 Fed. 725.
Debney v. Iles, 3 Alaska 438, p. 452.
Sanders v. Noble, 22 Mont. 110, p. 116.
Noyes v. Clifford, 37 Mont. 138, p. 150.
Whiting v. Straup, 17 Wyo. 1, p. 19.

In any case it may be an open question whether a location includes lands valuable
for minerals, or whether it is based upon a barren seam or fissure.

Montana, etc., R. Co. v. Migeon, 68 Fed. 811, p. 814.

Rough Rider and Other Claims, In re, 41 L. D. 242, p. 253.

See Madison v. Octave Oil Co., 154 Cal. 768.

In a controversy as to the validity of a location it is not necessary that an assignee or
purchaser from the original locator should prove the physical fact of a discovery of
minerals, but this may be inferred from the certificate of locations, the manifestations
of workings done, the long tenure of the claim, the development of a vein on the claim
by subsequent working, and from all the surrounding circumstances.

Cheesman v. Hart, 42 Fed. 98, p. 102,

When the controversy over the right of possession to mineral land is between two
mineral claimants the rule as to the sufficiency of a discovery is more liberal than when
the controversy is between a mineral claimant and an agricultural claimant,

Chrisman v. Miller, 197 U. 8. 313, p. 323.

Steele v. Tanana Mines R. Co., 148 Fed. 678, p. 680.

Lange v. Robinson, 148 Fed. 799, p. 803.

Charlton v. Kelly, 2 Alaska 532, p. 541.

Cook v. Johnson, 3 Alaska 506, p. 532.

The fact that lJand has been adjudicated to be mineral in character does not dispense
with the necessity of making a discovery as a basis for location and mineral patent,
and the question of whether a discovery had in fact been made is not barred by a prior
adjudication that the land was mineral in character.

Bunte, In re, 41 L. D. 520, p. 521.

‘While the question of discovery is not one ordinarily present before the Land Depart-
ment, yet under certain circumstances this question may be fully investigated and
determined by the department.

Rupp v. Healey, 38 L. D. 387, p. 392.
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Under this section in a contest of a location of a mining claim the proof must show a
discovery and the court will not presume that a discovery was made from proof of a
record of the location and the marking of it on the ground.

Smith v. Newell, 86 Fed. 56, p. 60.
P. KINDS OF MINERAL.

The statute is broad enough to embrace minerals of the metallic as well as the non-
metallic class wherever found in rock in place.

Henderson v. Fulton, 35 L. D. 652, p. 683,

Pacific Coast Marble Co. v. Northern Pacific R. Co 25 L. D. 233, p. 241.

Harry Lode Min. Claim, Inre, 41 L. D. 403, p. 408

The clause in this section ‘““other valuable depomts” includes nonmetalliferous as
well as metalliferous deposits, and a deposit of asphaltum in lodes or veins in rock in
place may be entered and patented under this section

H Lode Min. Claim, Inre, 41 L. D. 403, p. 4
S8ee Webb v. American Asphnitum Min. Co., 157 Fed 203.

q. KINDS OF MINERAL—INSTANCES,

Bee Bec. 2318, p. 8.

‘While asphaltum varies in its consistency from a liquid or semiliquid to a hard or
solid condition, yet when the deposit assumes the form of gilsonite, which is neither a
liquid nor a semiliquid, but a hard, solid mineral, and is found in a vein or lode in rock
in place, it is then one of the valuable mineral deposits upon which a lode mining
claim may be lawfully located under this section.

" Webb v. American Asphaltum Min, Co., 157 Fed 206.

See San Francisco Chemical Co. v. Duﬁield 201 Fed. 8§0

A discovery of black iron and manganese outcroppings is sufficient to justify the loca-
tion of a mining claim, as it is no more than a careful miner desiring to secure the fruita
of his discovery would do.

Mt. Diablo, etc., Min, Co. v. Callison, 17 Fed. Cas. 918.

Cinnabar is not found in any fissure of the earth’s crust or in any lode as defined by
geologists, yet this section speaks of lodes of quartz or rock in place bearing cinnabar,

Eureka Consol. Min. Co. v. Richmond Min. Co., 8 Fed. Cas. 819.

See Henderson v. Fulton, 35 L. D. 652, p. 656,

Calcium phosphate found in place varying in thickness from a few inches to 5 or
6 feet, found in place having a dip and strike firmly fixed in the mass of a moun-
tain and occurring between strata of limestone, chert, and shale, where the line of
demarcation between the veins of such phosphate rock and wall rock of limestone or
shale is well defined and distinct, and where the distinction between such phosphate
rock having a commercial value and the wall rock having no commercial value is
readily determined by visual inspection, and where such phosphate rock is mined
by blasting and otherwise, the same as other veins of valuable ore, it is subject to loca-
tion under the mining laws only as a vein or lode and not as a placer claim.

San Francisco Chemical Co. v. Duffield, 201 Fed. 830, p. 836.

Duffield v. San Francisco Chemical Co., 205 Fed. 480.

See Webb v. American Asphaltum Co., 157 Fed. 203.

Duffield v. San Francisco Chemical Co., 198 Fed. 942.

A discovery made in running a tunnel where there were amall seams of iron oxide,
quartz, and small quantities of carbonate of lead, and where the indications were of a
character which the miners in that district would follow in the expectation of finding
ore, and where the rock in such seams was different from the country rock, and where
such seams were gimilar in character to the seams or veins of minera]l matter that had
induced other miners to locate claims in the same district, is a sufficient discovery to
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justify a belief in the existence of a lode or vein of great value, and to show that the
location was made in good faith and not upon a conjectural or imaginary existence of
a vein or lode, which can not be permitted.
Shoshone Min. Co. v. Rutter, 87 Fed. 801.
See King v. Amy & Silversmith Min. Co., 152 U. 8. 222, p. 227.
Lange v. Robinson, 148 Fed. 799, p. 802.

Deposits of marble are not-vein or lode deposits within the meaning of the mining
laws, and are not subject to location and patent under the provisions applicable to
vein or lode claims.

Henderson v. Fulton, 35 L. D. 652, % 664.

See Palmer, In re, 38 L. D. 294, p. 296.

McDonald, Inre, 40 L. D. 7, p. 9.

A valuable deposit of onyx occupying well-defined fissures with clearly marked
hanging and footwalls of limestone, and a vein of such onyx of high commercial value
having a well-defined strike and dip is subject to appropriation under the lode mining
laws.

Utah Onyx Development Co., In re, 38 L. D. 504.

Individual veins of a series of veins of phosphate rock separated from each other by
strata of limestone, chert, or shale, the separating strata varying in thickness from an
inch to several feet, the series of veins taken as a whole lying between and clearly
limited and defined in extent and position by solid massive walls of hard siliceous
limestone, the separating strata within such series of veins limiting and defining the
extent and position of the corresponding individual veins of the series, and consti-
tuting the walls of these individual veins, the strike and dip of the veins and walls
conforming to each other throughout their entire extent within the location, are clearly
veins in place between walls having a well-defined dip and strike, and are subject
to location only as a lode claim.

Harry Lode Min. Claim, In re, 41 L. D. 403, p. 406.

San Francisco Chemical Co. v. Duffield, 201 1ged. 830, p. 836.

Duffield v. S8an Francisco Chemical Co., 205 Fed. 480, p. 481. .

Under this section a valid location of a quartz claim can not be made upon por-
phyry or limestone merely on the theory that the locator was willing to expend his
time and money in prospecting for a vein or lode.

Ambergris Min. Co. v. Day, 12 Idaho 108, p. 124.

14. SURFACE LINES.
8. LOCATION AND DIRECTION OF SIDE LINES,

The lines of a location as made by the locator are the only lines that will be recog-
nized, as the courts have no power to establish new lines or make a new location.

Del Monte Min., ete., Co. v. Last Chance Min., etc., Co., 171 U. 8. 55.

Argentine Min. Co. v. Terrible Min. Co., 122 U. 8. 478.

King v. Amy & Silversmith Min. Co., 152 U. 8. 222.

Hustler and New Year Lode, In re 29 L. D. 668, pp. 670, 671.

Fitzgerald v. Clark, 17 Mont. 100, p. 130.
See Dagget v. Yreka Min. stc., Go.. 149 Cal, 357, p. 373.

Where lines are drawn inaccurately and irregularly, a court can only give to the
miner such rights as his improper location warrants under the statute; but it can not
relocate his claim and make new side lines or end lines. Where the court finds that
what are called side lines are in fact end lines it will, in determining the lateral rights,
treat such side lines as end lines and such end lines as side lines, but it will not make
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There is no inherent necessity for requiring the end lines of mining claims to he
parallel, yet the statute so specifically prescribes; and the courts can not ignore this
provision and hold that a locator failing to comply with the statute has all the rights
that a strict compliance would give him.

Del Monte Min., etc., Co. v. Last Chance Min., etc., Co., 171 U. S. 55, pp. 67, 70.

The only arbitrary or ironclad rule which governs in laying the end lines of a location
is that they must be straight and parallel to each other, and when at right angles with
the side lines they can not exceed 600 feet in length.

Belligerent and Other Lode Min. Claims, In re, 35 L. D. 22, p. 26.

See Walrath v. Champion Min. Co., 171 U. 8. 293, p. 311.

This section requires that the end lines of each claim shall be parallel to each other,
and if not so placed, or if so placed as not to define the right of the locator to the exterior
parts of the vein or lode, the defect can not be supplied.

Elgin Min., etc., Co. v. Iron Silver Min. Co., 14 Fed. 377, p. 379.

The object of the statute requiring the end lines to be parallel is sufficiently met if
the location is made lengthwise of the vein or lode in a quadrangular shape, notwith-
standing the end lines are not exactly parallel, and the locator has the right to make
the end lines parallel where such change does not interfere with the righta of third
persons.

Tyler Min. Co. v. Sweeney, 54 Fed. 284, p. 293.

Dae v. Waterloo Min. Co., 54 Fed. 935, p. 941.

Doe v. Sanger, 83 Cal. 203.

This section is based upon the ideal locations of parallelism that can scarcely exist
in actual practice, and substantial compliance is sufficient, as the miner may be com-
pelled by law to make the lines of his location upon the surface ground before the facts
can be sufficiently ascertained in order to make the proper parallelism, and the
statute is to be liberally construed in his favor so as to give him the full benefit in its
spirit and intent, and in order to carry out the policy of the Government in opening
up the mineral lands to exploration and development.

Consolidated Wyoming Gold Min. Co. v. Champion Min. Co., 63 Fed. 540, p. 548.

The end lines of a mining claim which are required to be parallel to each other are
important features of a vein or lode claim.

Jack Pot Lode Min. Claim, In re, 34 L. D. 470.

See Hidee Gold Min. Co., In re, 30 L. D. 420.

It is not intended by this statute that where the strike of & vein passes perpendicu-
larly through the end lines the mere meanderings of the outcrop between such end
lines caused by the surface influences of slides and débris on the mountain sides
should absolutely control the question of parallelism, but the spirit and reason of the
statute require that the settled and permanent course of the vein on its strike, as
nature fixed it, should control where the zigzagging is restricted to slight variations
from the general direction and trend of the strike.

Cheesman v. Hart, 42 Fed. 98, p. 99. -

This section not only requires that the end lines of a lode claim shall be parallel
but it contemplates that such end lines shall have a substantial existence in fact, and
in length shall reasonably comport with the width of the claim as located, and in
no case can it exceed in length the 600 feet which is the extreme width of a lode loca-
tion, but an end line of such a claim which is less than 3 inches in length is not within
the spirit or intent of the statute.

Jack Pot Lode Min. Claim, In re, 34 L. D. 470, p. 471.
See Belligerent & Other Lode Min. Claims, In re, 35 L. D. 22, p. 23.
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The statute requires the end lines of a mining claim to be parallel and the location
to be a four-sided figure, and there is no authority for the location or patenting of lode
claims triangular in form.

Grand Dipper Lode, Inre, 10 C. L. O. 240.

This section requires the end lines to be parallel, but a strict compliance with the
law in this respect may be secured by an applicant filing an abandonment to so much
of the premises as may be necessary to render the end lines parallel and filing an
amended survey.

Philadelphia Lode Claimants v. Pride of the West Claimants, 3 C. L. O. 82.
d. WANT OF PARALLELISM OF END LINES—EFFECT.

If the end lines of a claim are laid obliquely to the course of the outcrop of a vein,
then the locator can not follow the dip of such vein outside of his surface lines.
Colorado Central, etc., Min. Co. v. Turck, 50 Fed. 888, p. 896.
Iron Silver Min. Co. v. Elgin Min_, etc., Co., 118 U. 8. 196
Argentine Min. Co. v. Terrible Min. Co 122 U. 8. 478.
Montana Co. v. Clark, 42 Fed. 626.
Tyler Min. Co. v. Sweeney 54 Fed. 284, p. 289.
Catron v. Old, 23 Colo. 433, p. 436.
SeeMmmgCo v. Tarbet, 98 U. 8. 463.
Colorado Central, etc Min. Co. v. Turck, 54 Fed. 262, p. 266.
Colorado Cent.ml etc., ' Min. Co. v. Turck, 70 Fed. 294.
King v. Amy & ‘Silversmith Consol. Min. Co., 9 Mont. 543, p. 567.

The want of parallelism of the end lines can not be made the basis of an objection
because their convergence, when extended in the direction of the dip of the vein,
would give a contestant of a mining claim less, instead of more, than the law provides.

Carson City Gold, etc., Min. Co. v. North Star Min. Co., 73 Fed. 597, p. 602,

Central Eureka Min. Co. v. East Central Eureka Min. Co., 146 Cal. 147, p. 153.

Argonaut Min. Co. v. Kennedy Min., etc., Co., 131 Cal. 15 p. 29.

The requirements of this section that the end lmes must be parallel may not, under
peculiar circumstances, be required.

In re, 10 C. L. O. 102,

Gmng Dxpper Lode, In re, 10 C. L. O. 240.

The act of July 26, 1866 (14 Stat. 251) did not require that the end lines be parallel,
but they might converge or diverge; but the act required that they must be straight.

Walrath v. Champion Min. Co., 171 U. 8. 293, p. 312,

The act of May 10, 1872 (17 Stat. 91), requiring the end lines to be parallel does not
apply to a location that was made under the act of July 26, 1866 (14 Stat. 251), and
the patent for which was issued prior to the taking effect of the act of 1872.

Iron Silver Min. Co. v. Elgin, 118 U. 8. 196, p. 208.

Fast Contral Eureka Min. Co. v. Central Eureka Min. Co., 204 U. S. 266, p. 268.

See Tyler Min. Co. v. Sweeney, 54 Fed. 284, p. 291.

g v. Amy & Silversmith Consol. Min, (,o 9 Mont. 543, p. 567.

€. LINES LAID UPON SENIOR LOCATION—EFFECT.

A valid location of a mining claim may be made although some of the lines are
across or upon a valid senior location, if no forcible entry is made.

Del Monte Min., etc., Co. v. Last Chance Min., etc., Co., 171 U. 8. 55, pp. 77-80.
menPomt Min. Co. v. Buck, 97 Fed. 462, p 465.
& Salt Lake Min. Co. v. Tono MmCo 125 Fed. 400, p. 407
lEmpne State, etc., Min., etc., Co. v. Bunker Hill, etc., Min., etc., Co., 114 Fed.
417
Empne State, etc., Min.; etc., Co. v. Bunker Hill, etc., Min,, etc., Co., 131 Fed.

591
Hn{lett&, Hamburg Lodes, In re, 27 L. D 104, p. 113.
Stranger Lode, Inre,28L D. 351, p. 324
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War Dance Lode, In re, 29 L. D. 256.

Hustler and New Year Lode, In re 29 L. D. 668, p. 670.

Davis v. SheBherd 31 Colo. 141, p. 150.

See State v. District Court, 25 Mont. 504, pp. 509, 517 (distinguished).

Lines of a junior lode location may be laid within, upon, or across the surface of a
valid senior location, though patented, for the purpose of defining or securing to such
junior locator underground or extralateral rights not in conflict with any rights of the
senior locator. .

Bunker Hill, etc., Min., etc., Co. v. Empire State, etc., Min., etc., Co., 109 Fed.
638, p. 642,

Hldee Gold Min. Co., In re, 30 L. D. 420.

Alice Lode Min. Clalm In re, 30 L. D. 481.

Paul Jones Lode, In re, 31 L. D. 359, p. 360.

Belligerent and Other Lode Min. Clalms, Inre,35L.D.22, p

See Del Monte Min., etc., Co. v. LastChanceMm ete., Co., 171 U S. 55, pp. 59, 85.

A locator may place his lmes on a prior mining location with the consent of such
prior locator, or when it is done openly without objection on his part, and thereby
acquire the extralateral rights conferred by statute, and it seems that this may be done
on patented ground where such lines are laid with the consent or openly and peaceably.

Empire State, etc., Min., etc., Co. v. Bunker Hill, etc., Min., etc., Co., 114 Fed.
417, p. 419.

See Empire State, etc Min., etc., Co. v. Bunker Hill, etc., Min., etc., Co., 131

Fed. 591 ﬁ
Hidee Gold Min. Co., In re, 30 L. D. 420.

In the absence of objection on the part of a prior locator a subsequent locator has the
legal right as against the Government and all subsequent locators to locate his lines
upon or over such prior location.

Bunker Hill, etc., Min,, etc., Co. v. Empire State, etc., Min., etc., Co., 109 Fed. 538,

. 542.
P Bunker Hill, etc., Min., etc., Co. v. Empire State, etc., Min., etc., Co., 134 Fed.
268, p. 271.

A competent locator has the right to initiate a valid claim to unappropriated public
land by a peaceable ad verse entry thereon while itis in the posaession of those who bave
no superior right to acquire the title or hold the possession.

Thallman v. Thomas, 111 Fed. 277, p. 2

San Francisco Chemical Co. v. Duffield, 201 Fed. 830, p. 834.

See Belk v. Meagher, 104 U. 8. 279, p. '287.

Nevada Sierra Oil Co. v. Home Oil Co., 98 Fed. 673, p. 680.
Duffield v. San Francisco Chemical Go 205 Fed. 480.

A locator of a mining claim may lay the boundaries thereof, if done openly and with-
out any forcible, clandestine, surreptitious, or otherwise fraudulent entry, upon an
existing mining claim of another, and without objection on the part of such other
owner, and a location thus made carves out, as against the Government and all subse-
quent locators, a segment of the vein throughout its entire depths, which belongs to
such locator.

Empire State, etc., Min., etc., Co. v. Bunker Hill, etc., Min,, etc., Co., 131 Fed.

Seis})e Lﬂ?ﬁm Min., etc., Co. v. Last Chance Min., etc., Co., 171 U. 8. 55.

Empire State, etc., Min. , etc., Co. v. Bunker Hill, etc Min. etc Co., 114 Fed. 417.

Lode locations are often go placed as to leave between them irregular parcels of
ground, and a discoverer of mineral on such irregular parcels may be unable to locate
the same without making his end lines parallel unless he is permitted to place such
end lines on territory already claimed by prior locators, and in such case he is permitted
to make an overlapping location, if it can be done peaceably and without affecting the
rights of the senior locator.

Stenfjeld v. Eape, 171 Fed. 825, p. 827.
See Del Monte. Min,, etc., Co. v. Last Chance Min., etc., Co., 171 U. 8. 55.
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15. LOCATIONS ON EXISTING CLAIMS.
8. LOCATIONS INVALID.

A Jocation made within the boundaries of an existing mining claim is void, because
not made upon unappropriated lands of the public domain.

Belk v. Meagher, 104 U. S. 279, p. 284.
Gwillim v. Donnellan, 115 U. S. p. b1.
Book v. Justice Min. Co 58 Fed. 1
Meydenbauer v. Shevens 78 Fed. 787
Erwin v. erﬁo 93 Fed. 608, p. 612,
Crown Point Min. Co. v. Buci: 97 Fed. 462, p. 465.
Last Chance Min. Co. v. Bunker Hill, etc., Min. Co., 181 Fed. 579, p. 585.
Willitt v. Baker, 133 Fed. 937, p. 947.
Bingham Amalgamated(}o Co. v. Ute Copper Co., 181 Fed. 748, p. 749.
Rooney v. Barnette, 200 Fed. 700, p. 7
Montague v. Labay, 2 Alaska 576, p. 576.
Jordan v. Duke, 4 Ariz. 278.
Tuolumne Consol. Min. Co. v. Maier, 134 Cal. 583, p. 685.
Sullivan v. Shalx 33 Colo. 346, p. 348.
Upton v. Santa Rita Min. Co., 14 N. Mex. %ﬂ.m .
See Lebanon Min. Co. v. Consol. Republican Min. Co., 6 Colo. 371.
Moyle v. Bullene, 7 Colo. App. 308.
Michael v. Mills, 22 Colo. 439.
Kirk v. Meld.rum 28 Colo. 453.
Reynolds v. Pascoe, 24 Utah 219.

A location can not be made on lands actually covered at the time by another valid
and subsisting location, and this is true not only against a prior location but all the
world, because the law does not permit it to be done.

Correction Lode, In re, 15 L. D. 67, p. 69.

Buffalo Zinc & Copper Co. v. Grump 70 Ark. 525, p. 539.

Flynn Group Mln . v. Murphy, 18 Idaho 266, p. 274,

Batterton v. Douglas Min. Co., 20 Tdaho 760, p. 765.

Lockhart v s, 10 N. Mex. 568, p. 597.

Jackson v. Pr‘lvo;?{}l Min. 0‘% 19 S Cak 453, cg) i?W o4,

Bergquist v inia-Wyoming Copper 0. 268.

Peoria & Colo., etc. I& v. Turner, 20 Colo. App 474, ry 479. P

See United States v. Steenerson, 50 Fed. 504

Swanson v. Kettler, 17 Idaho 321.
Murray v. Polglase, 23 Mont. 401.

A valid mineral location can not be made within the lines of a valid and subsisting
mineral location. )

Williams, In re, 20 L. D. 458.

A person who makes a mineral location on lands already segregated by a prior entry
has no interest as against the original entryman.

rﬁv Manuel, 12 L. D. 345, p. 346.

See Hussey Lode, Inre, 5 L. D. 93
Bnght v. Elkhorn Min. Co., 8 L D.122.
Dotson v. Arnold, 8 L. D. 439,

However regular in form a junior location may be, it is of no effect as against the
rights conferred upon a prior locator so long as the prior location is subsisting.

Porter v. Tonopah North Star Tunnel, etc., Co., 133 Fed. 756, p. 758.

A party can not locate a valid claim to a lode already located and legally possessed
by others.

Zerres v, Vanina, 134 Fed. 610, % 615.

Roee v. Richmond Min. Co., 17 Nev. 25, p. 57.

The location of a mining claim may be valid although the boundary lines thereof
were laid in part within and upon patented claims, where this was done openly and
without provoking an objection or opposition from the owner of such patented claims.

Hidee Gold Min. Co., In re, 30 L. D., 420, p. 422.
Alice Lode Min. Claim, In re, 30 L. D., 481, p. 482.



88 UNITED STATES MINING STATUTES ANNOTATED,

A location void at the time it is made because made on a claim valid and subsisting
continuesand remains void and is not cured or made effectual by subsequent discovery.

Jones v. Wild Goose Min., etc., Co., 177 Fed. 95, p. 99.

A location of a mining claim can not be made by a discovery shaft upon another
claim which has been previously located and which is a valid location.
Little Pittaburg Consol. Min. Co. v. Amie Min. Co., 17 Fed. 57, p. 59.
Behrends v. Goldsteen, 1 Alaska 518, p. 525.
See Armstrong v. Lower, 6 Colo. 393.
Moyle v. Bullene, 7 Colo. App. 308.
Upton v. Larkin, 5 Mont. 600.
Golden Terra Min. Co. v. Smith (Mahler), 2 Dak. 377; 4 Morr. Min. 390.
A mining location can not be made on lands lying below the line of ordinary high
tide, and the department is without authority to grant any concession whatever as to
lands so located.

Shively v. Bowlby, 152 U. 8. 1, p.58.
Heine v. Roth, 2 Alaska 416, p. 425.

b. OVERLAPPING CLAIMS—EFPECT AND VALIDITY.

While a locator may not have a location to the extent claimed by him, yet he may
have a location as to so much of his original location as does not conflict with a prior
location and to which other rights have not attached, if he discovers mineral on that
part of his claim not within the boundaries of the prior location.

Branagan v. Dulaney, 2 L. D. 744, p. 749.

Where two locators are in possession of overlapping claims before discovery, it
becomes a race of diligence between them to discover mineral, and the one first mak-
ing such discovery obtains the prior right, but such discovery does not relate back, but
any prior or pretended location is made valid by the discovery and takes effect as a
valid mining location from that date, and gives him the full right in the claim to the
exclusion of the other as to any overlapping ground occasioned by the mere prior sur-
face marking.

Johanson v. White, 160 Fed. 901, p. 903.

See Belk v. Meagher, 104 U. 8. 279.

Crossman v. Pendery, 8 Fed. 693.
Horswell v. Riuz, 67 Cal. 111.
Garthe v. Hart, 73 Cal. 541.
Gemmell v, Swain, 28 Mont. 331.

The fact that a mining location included an original discovery shaft of another claim
would not destroy its validity where long prior to such location the owner of the senior
location had located a new shaft and developed its mine in that shaft.

Lowry v. Silver City Gold, etc., Min. Co., 179 U. S. 196.

See Silver City Gold, etc., Min. Co. v. Lowry, 19 Utah 334.

A lode claim intersected by a prior placer location can not be allowed to include
ground not contiguous to that containing the discovery.

Silver Queen Lode, In re, 16 L. D. 186.

Woods v. Holden, 26 L. D. 198, p. 200.

1f a locator permits an adjoining claimant to obtain a patent for that portion of his
territory which includes his discovery shaft, and he is without another which gives
him a statutory right as against the contesting claimant, he has lost title to whatever
territory is embraced within the limits of his claim.

Bilver City Min. Co. v. Lowry, 19 Utah 334, p. 345.

See Gwillim v. Donnellan, 115 U. S. 45.
Girard v. Carson, 22 Colo. 845,
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While a locator of & mining claim is in posseesion it is not competent for others upon
a discovery made upon adjoining ground to project the location over the first occupied
Ppremises.

Weed v. Snook, 144 Cal. 439.

Phillips v. Brill, 17 Wyo. 26, p. 39.

C. LOCATIONS BY FORCE OR FRAUD INVALID.

A forcible, fraudulent, or clandestine entry for the purpose of laying or establishing
the lines of a junior locatiop upon a senior location will not confer any extralateral
rights whatever. :

Empiﬁssmte, etc., Min., etc., Co. v. Bunker Hill, etc., Min., etc., Co., 114 Fed.
417, p. .

Hosmer v. Wallace, 97 U. S. 575, p. 579.

Mower v. Fletcher, 116 U. S. 380.

MecBrown v. Morris, 59 Cal. 64, p. 72.

Nickals v. Winn, 17 Nev. 188.

See Engg)lue Stéaot:, etc., Min., etc., Co. v. Bunker Hill, etc., Min., etc., Co., 131 Fed.

» P. 604.

A tortuous entry is unavailing for the purpose of initiating a valid location of a,min-
ing claim. -

Belk v. Meagher, 104 U. 8. 279, p. 285.

McNeil v. Pace, 3 L. D. 267, p. 269.

Kendall v. San Juan Gold Min. Co., 9 Colo. 349, p. 358.

See United States v. Carpenter, 111 U. 8. 347.

A valid location of & mining claim can not be located upon s senior claim by for-
cible or fraudulent entry thereon, though such senior locator has no right either to the
posaession or title.

Thallman v. Thomas, 111 Fed. 277, p. 279.

An entry on a valid location against the will of the locator for the purpose of pros-
pecting by sinking shafts or otherwise iz undoubtedly a trespass, and such a trespass
can not be relied upon to sustin a claim of a right to veins and lodes.

Clipper Min. Co. v. Eli Min., etc., Co., 194 U. 8. 220, p. 231.
Trap! n v. Kirk, 30 Mont. 562, p. 574.

An entry and attempted location of a mining claim where the ground attempted to
be located is in the actual possession of a prior locator actively engaged in doing the
annual assessment work thereon is a trespass and no rights are initiated or acquired
thereby.

Fee v. Durham, 121 Fed. 468, p. 469. X

Lebanon Min. Co. v. Consol. Republican Min. Co., 6 Colo. 371,

Weese v. Barker, 7 Colo. 178.

Lockhart v. Leeds, 10 N, Mex. 568, p. 597.

See Atherton v. Fowler, 96 U. 8. 513.

Price v. McIntosh, 1 Alaska 286, p. 301.
Redden v. Harlan, 2 Alaska 402, p. 407.
Bulette v. Dodge, 2 Alaska 427, p. 431.
Biglow v. Conmcft, 3 Alaska 134, p. 140.

A valid Jocator can not be deprived of his inchoate right by the tortuous acts of
others, and intruders and trespassers can not initiate rights to defeat those of a prior
locator.

Ethardt v. BOV?’W’ 1‘}'3 U. S.v5v27, P 6340.0 Min. Co.. 18 Wyo. 234 270

uist v. West Virginia-Wyoming Copper Min. Co., yo. 234, p. 270.

8ee Nash v. McNamara, 30 Ngv. 114, p. 142,

Lockhart v. Wills, 9 N. Mex. 344, p. 361.
Garvey v. Elder, 21 8. Dak. 77, p. 79.

56974°—Bull. 94—15——9



90 UNITED STATES MINING STATUTES ANNOTATED.

A person who has made peaceable entry upon a placer mining claim not exceeding
20 acres in an effort to discover mineral thereon will be protected from intrusion and
trespass for a reasonable length of time and so long as he continues his search for
minerals.

Redden v. Harlan, 2 Alaska 402, p. 405.

See v. I‘endery, 8 Fe& 693.

Doe v. Waterloo Min. Co 70 Fed. 455.
Field v. Grey, 1 Ariz. 404

d. LOCATION WHERE SENIOR LOCATION IS YOID,

A person may make an original location of a mining claim upon land marked and
occupied under an attempted prior location where such prior location is void by reason
of failure to comply with the law as to location notice or recording the same, as such
land, if mineral, is unappropriated public land subject to location notwithstanding
the prior proceedings.

Zerres v, Vanina, 160 Fed. 564, p. 565.

Cook v. Johnson, 3A1aska506 p 527.
See Lavagnino v. Uhlig, 198 U.'S. 443.

A prospector has no right to enter upon the surface of a valid placer claim for the
purpose of making a lode location; butif an attempted placer location is void because
the mineral attempted to be located was in veins or lodes and not subject to placer
location, then a prospector may, upon peaceable entry, make a valid location of the
same mineral as a lode claim on the theory that the attempted placer location being
void the ground was unappropriated mineral land within the meaning of the law and
subject to lode location.

San Francisco Chemical Co. v. Duffield, 201 Fed. 830, p. 835.
Duffield v. San Francisco Chemical Co., 205 Fed. 480 P- 486.
See Belk v. Meagher, 104 U. 8. 279.
Nevada Sierra Oil Co. v. Home Oil Co., 98 Fed. 673.
Thallman v, Thomas, 111 Fed. 277.
Duffield v. San Francisco Chemical Co., 198 Fed. 942 (overruled).

16. EXCESSIVE LOCATION—EFFECT AND VALIDITY.

A mining claim located in excess of the width allowed by law may be valid as to
the legal width and void as to the excess.

Jupiter Min. Co. v. Bodie Consol. Min. Co., 11 Fed. 666, p. 675.

Golden Reward Min. Co. v. Buxton Min. éo 79 Fed. 868 P- 877.

Bodie Tunnel & Min. Co. v. Bechtel Consol. Min. Co., 1L.D. 584,

Nxcholls v. Lewis & Clark Min. Co., 18 Idaho 224, p. 231.

Flynn Group Min. Co. v. Murphy ’18 Idaho 266 P. 269.
See Glacier Mountain, etc., Min. Co. v. Willis, 127 U. 8. 471.
Peabody Gold Min. Co. v. Gold Hill Min. Co., 97 Fed. 657.
Burke v. McDonald, 2 Idaho 679.
Gohres v, Illinois, etc.; Min. Co., 40 Or§
Bullion, Beck & éhmnplon Min. Co. v. Fureka Hill Min. Co., 5 Utah, 3 p. 73
(dmentmg opinion).

The unintentional inclusion in & mining location of a trifle more than the statutory
amount is an irregularity which does not vitiate the location, but only makes it neces-
sary to exclude such excess.

Waskey v. Hammer, 223 U. 8. 85, p. 90.

See McIntosh v. Pnce 121 Fed. 716.

Zimmerman v, Funchmn 161 Fed. 859.

The mere inclusion in a mining notice of more land than is permitted by the statute

does not invalidate the location.

Pratt v. United Alaska Min. Co., 1 Alaska 95.
Price v. McIntosh, 1 Alaska 286 p. 291.
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8ee Richmond Min. Co. v. Rose, 114 U. 8. 576.
Jupiter Min. Co. v. Bodie Consol. Min. Co., 11 Fed. 666.
Rose v. Richmond Min. Co., 17 Nev. 25.

Generally claims located in excess of the statutory quantify are void.
Haws v. Victoria Copper Min. Co., 160 U. 8. 303, p. 315.

Where the exterior boundaries of a mining location include such an unreasonably
excessive area that its boundary lines can not be said to impart notice to a prospector
of a mining location or discovery within the reasonable distance of a lawful claim as
located under the statute, then such location is void on the ground that its boundariee
have not been marked and established as required by law.

Nicholls v. Lewis & Clark Min. Co., 18 Idaho 224, p. 232.
See Flynn Group Min. Co. v. Murphy, 18 Idaho 266, p. 275.

A mining claim located in excess of the dimensions permitted under the mining
laws of the United States and the rules of miners adopted in the mining districts not

in conflict therewith is not wholly void, but the excess may be rejected and the claim
be held good for the remainder.

Richmond Min. Co. v. Rose, 114 U. 8. 576, Pp- 579, 580.-
Walton v. Wild Goose Min., etc., Co., 123 Fed. 209, p. 218.
Montague v. Labay, 2 Alaska 575.

Souter v. Maguire, 78 Cal. 543.
Howeth v. Sullenger, 113 Cal. 547, p. 561.
McElligott v. Krogh, 151 Cal. 126, p. 132.
Harper v. Hill, 159 Cal. 250, p. 258.
Hoban v. Boyer, 37 Colo. 185.
Moorhead v. Erie Min., etc., Co., 43 Colo. 408.
Stemwinder Min. Co. v. Emma & Last Chance, etc., Min. Co. 2 Idaho 421, p. 427.
Burke v. McDonald, 2 Idaho 646, p. 649.
Nicholls v. Lewis & Clarke Min. Co., 18 Idaho 224, p. 231.
Flynn Group Min. Co. v. Murphﬁr, 18 Idaho 266, p. 269. °
Rose v. Richmond Min. Co. 17 Nev. 25.
Nash v. McNamanra, 30 Nev. 114.
Hansen v. Fletcher, 10 Utah 266, p. 272.
Rose v. Richmond Min. Co., 17 Nev. 25, pp. 59, 60.
Lockhart v. Farrell, 31 Utah 155.
‘Wilson v. Freeman, 29 Mont. 470 (note).
8ee Mining Co. v. Tarbet, 98 U. 8. 463, p. 464.
Pratt v. United Alaska Min. Co. 1 Alaska 95.
Price v. McIntosh, 1 Alaska 286, p. 291.
Gohres v. Illinois, etc., Min. Co., 40 Oreg. 516.
A mining claim in excess of the maximum amount permitted by the statute is not
void, and the defect may be remedied by abandoning the excess.
Cardoner v. Stanley Consol. Min., etc., Co., 193 Fed. 517.
Maderia v. Sonoma Magnesite Co., 20 Cal. App. 719, p. 726.
See Zimmerman v. Funchion, 161 Fed. 859. -
Waskey v. Hammer, 170 Fed. 31.
Jones v. Wild Goose Min., etc., Co., 177 Fed. 95.

17. POSSESSIQN OF CLAIM—HOW FAR ESSENTIAL.
See sec. 2222, p. 110.

A locator of a quartz mine prior to the time he is entitled to a patent has a valid pos-
sessory title which will be protected by law, but it is not real estate or an interest in
land, and will pass by verbal sale if accompanied by octual transfer and possession.

Herron v. Eagle Min. Co., 37 Oreg. 155, p. 157.

See Table Mountain Tunnel Co. v. Stranahan, 20 Cal. 198.

Patterson v. Keystone Min. Co., 30 Cal. 360.
Allen v. Dunlap, 24 Oregé5229.
Duffy v. Mix, 24 Oreg. 265.
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A mineral claimant not in actual possession of a claim before location has no superior
rights to that of a third person entering peaceably.

New England & Coalinga Oil Co. v. Congdon, 152 Cal. 211, p. 213.

Actual poseession of a mining claim is not essential to the validity of a title obtained
by a valid location, and until such location is terminated by abandonment or for-
feiture no right or claim can be acquired by adverse entry.

Belk v. Meagher, 104 U. 8. 279, pp. 283, 284
McCulloch v. Murphy, 125 Fed. 147 ‘p
McLemore v. Express Oil Co., 158 Cal. 559, p 561.
Burke v. McDonald, 2 Idaho 310 p 325.
Holdt v. Hazard, 10 Cal. A p. 440, p. 444.
See Harris v. Kell , 117 Cal. 484 p. 488.
Peoria & Colo: oMJn etc., Co. v. Turner, 20 Colo. App. 474, p. 479.

A location to be effective must be good at the time when made, and when perfected
it has the effect of a grant by the United States of the right of preeent and exclusive
poseession.

Belk v. Meagher, 104 U. S. 279&;)

Jones v. Wild Goose Min., etc 177 Fed. 95, p. 99.

Yosemite National Park, In re, 25 L. D. 48, p. 50.

Chilberg v. Consolidated Min. Co 3 Alaska 235 . 238.

Montana Min. Co. v. St, Louis Min., etc., Co., ont 394, p. 405.

Hickey v. Anaconda Co ﬁper Min. Co. 33 Mont 46, p. 64.

Nash v. McNamara, 30 Nev. 114, p. 132.

Gorman Min. Co. v. Alexander, ) S Dak. 557, p. 564.

rﬁsmst v. West Virginia-W ommg Copper Co 18 Wyo. 234, p. 273.
oyes v. Mantle, 127 U. g
Manuel v. Wulff, 152 U. 8. 505
Largey,Inm,HC L. 0. 3.
Pikes Peak Lode, In re, 14 L. D. 47.
Swanson v. Kettler, 17 ‘Idaho 321, p. 331.

‘When a valid location of a mining claim is once made it vests in the locator and his
grantees the right of possession thereto, and this right can not be divested by the oblit-
eration or removal without the fault of the locator or his grantees of the stakes and
monuments marking its boundaries or the obliteration or removal from the claim of
the location notice posted thereon.

Tonopah & Salt Lake Min. Co. v. Tonopah Min. Co., 125 Fed. 389, p. 392.

Tonopah & Salt Lake Min. Co., v. Tonopah Min. Co 125 Fed. 400. -

Tonopah & Salt Lake Min. Co. v. Tonopah Min. Co., '125 Fed. 408.

The preliminary act of location is a basis for the vested possessory right, and this is
recognized by law, and of which the claimant can not be dispossessed except upon
the ground of abandonment.

Harrison, In re, 2 L. D. 767, p. 771.

The possession of a mining claim by a locator who bas complied with the statutes is
sufficient to prevent an intruder from acquiring any rights, even upon a peaceable entry.

Biglow v. Conradt, 159 Fed. 868, p. 870.

See Haws v. Victoria Co perMm Co., 160 U. S. 303, p. 316.

McIntosh v. Price, 121 Fed. 716, p 718.
Eilers v. Boatman, 3 Utah 159.

A locator who has in good faith made a discovery and marked the boundaries with
regard to the position of the apex, as he then finds and believes it to be, is protected
in the possession of the surface thus ascertained, and the monuments he then sets con-
trol the location of the claim, and only in this way can certainty of location and security
of titles to mining claims be obts.i.ned

Ha r v. Hill, 159 Cal. 250,

winnell v. Dyer, 145 Cal. 12, P-
Gol%lden Flzeece Gold etc. Min. Co V. Cable Consol. Gold, etc., Min. Co., 12
ev. 31
Gleeson v. Martin White Min. Co., 13 Nev. 442, p. 456.
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Parties can not enter upon the public domain and acquire the right of possession to a
mining claim by the mere performance of the acts prescribed for a location.

Cook v. Klonos, 164 Fed. 529, p. 536.

337&“‘13846& Cripple Creek Min_ etc. Co. v. Uinta Tunnel Min., etc., Co., 196 U. 8.

Segloha.nson v. White, 160 Fed. 901.

Proof of work on & vein within a well-defined surface claim not exceeding 1,500 feet
in length and 600 feet in width is sufficient to establish the right of possesgion without
proof of any record of such claim.

" 130163;23 Fleece Gold, etc., Min. Co. v. Cable Consol. Gold, etc., Min. Co., 12 Nev.
» P. 9&3.

By this and the following sections certain mining improvements, which are usually
valuable property, are required to keep alive the possessory right and to entitle a
mineral claimant to a patent, and these may be placed outside the claim and on private
land, and there would seem to be no substantial reason, in the absence of direct pro-
hibition, why the surface location lines, which, not property in themselves, may not
be laid upon private property.

Hidee Gold Min. Co., In re, 30 L. D. 420, p. 427.

A miner may hold the place in which he is working against all others having no
better right, but if he asserts title to a full claim of 1,500 feet in length and 300 feet in
width he must prove a lode extending throughout the claim.

Zollers v. Evans, 5 Fed. 172, p. 173.

Under this section the locator of a mining claim is entitled to the possession of the
ground actually occupied until he makes a discovery of mineral on which to base his
location.

Field v. Grey, 1 Ariz. 404, p. 406,

Patterson v. Tarbell, 260reg 29, p. 37.

18. MINING LOCATION AS PROPERTY.

All mining claims perfected under the law are property in the highest sense of the
term, and msay be bought, sold, and conveyed, and will pass by descent, and are not,
therefore, subject to the disposal of the Government.

Belk v. M her,lMU.S.279Pp

Black v. orn Min. Co. 49 ed 549 551.
South Star Lode, In re 20L. D B 805
Yoserite National Parf: In re, 25 L. 48, p. 50.
Yard, In re, 38 L. D. 59, p. 64.

Worthen v. Sidway, 72 Ark. 215, p. 225.
Bishop v. Baisley, 28 Oreg. 119, p. 127.

The location of a lode mining claim gives to the locator a vested property right.

per Min. Co. v. Eli Min., etc., Co., 194 U. 8. 220.
w()mede & Cripple Creek Min_, etc., Co. v. Uinta Tunnel Min., ete., Co., 196 U. 8.
p. 342
An interest in a valid mining location is an interest distinct from the land itself and
is vendible, inheritable, and taxable.

Forbes v. Gracey, 94 U. 8. 762.

Belk v. Meagher, 104 U. 8. 279, p. 283.

Manuel v. nlff 162 U. 8. 505.

8t. Louis Min., etc CovMontanaMmCo 171 U. 8. 650, p. 655.
Elder v. Wood, 208 U. S. 228, g

United States v. Rizzinelli, 1 2Fed 575, P- 682.

Worthen v. Sidway, 72 Ark. 215, 2p

Alexander v. Sherman, 2 Ariz. 326, p

Suessenbach v, First National Bank, 5 Dok 477, £1497.

Gorman Min. Co. v. Alexander, 2 8. Dak. 557, p. 564.
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claim to follow the paying streak in any form he chooses not exceeding twenty acres,
in the absence of local regulations.

Price v. McIntosh, 1 Alaska 286, p. 296.

Sand rock or sedimentary sandstone formation in the general mass of the mountain
bearing gold and showing tests ranging from one to nine dollars is rock in place bearing
mineral and constitutes a vein or lode within the mining statutes, and can be located
and entered only under the law applicable to lode deposits and can not be entered
a8 a placer claim.

Palmer, In re, 38 L. D. 294, p. 297.
See Duffield v. San Francisco Chexmca.lCo 205 Fed. 480.

21. STATE REGULATIONS—VALIDITY.

The location of a valid mining claim under the Federal statute must be made in
conformity with any valid State legislation that may exist in the particular State in
which the mineral land is situated, as well as with any valid existing local rules and
regulations of mining districts.

Nevada Sierra Oil Co. v. Home Oil Co., 98 Fed. 673, p. 678.

Mares v. Dillon, 30 Mont. 117, p. 132.

Ferris v. McNaily, 45 Mont. . 25.

See Erhardt v. Boaro, 113 U. S 27,p 533.
Iron Silver Min. Co. v. Min. Co., 118 U. 8 96
Parley’s Park, etc., Min. Co. v. Kerr, 130 U. S

Kendall v. San Juan Min, Co 144 U. 8. 658, p

Enterprise Min. Co. v. Rlco-Aspen Min. Co 167 U S. 108.

Butte City Water Co. v. Baker, 196 U. S. 119.

Creede & Cripple Creek Min. Co. v. Uinta Tunnel Min., etc., Co., 196 U. S. 337,

p- 346.
Erwm v. Perego, 93 Fed. 608.
Northmore v. Slmmons 97 Fed. 386.
White v. Lee, 78 Cal. 593.
Kern Oil Co. v. Crawford, 143 Cal. 298.
Saxton v. Perry, 47 Colo. 263 p. 273.
Sissons v. Sommers, 24 Nev. 379.
Copper Globe Min. Co. v. Allman, 23 Utah 410.

The requirements of this section are supplemented by a statute of Idaho which
provides that stakes, posts, or monuments set to indicate the line of the vein or ledge
must be taken for the purposes of the location, to mark correctly the line thereof, and
providing that such line can not be changed so as to affect subsequent rights or loca-
tions.

Ambergris Min. Co. v. Day, 12 Idaho 108, p. 123.

Section 3101 of the Revised Statutes of Idaho, asamended by the act of February 14,
1899, and the act of March 13, 1899, as to the proof of the performance of labor and
making improvements upon mining claims, relate to and deal with single mining
claims as defined by this section of the statute.

Empire Copper Co. v. Henderson, 15 Idaho 635, p. 638.

22. RULES AND CUSTOMS OF MINERS.
Mining claims upon lodes and veins are 'govemed by the customs, regulations, and

laws in force at the date of their location.
Hooper, In re, 8 C. L. 0. 120.




SECTION 2320, PP. 35-98. 97

A location made in accordance with the local rules and customs of miners in force
at the time is recognized and protected by the mineral laws of the United States sub-
sequently enacted.

Glacier Mountain, etc., Min. Co. v. Willis, 127 U. 8. 471, p. 482.

This section concedes to mining districts the power to diminish the surface width
of mining claims from 300 feet on each side of the middle of the vein to 25 feet.

Northmore v. Simmons, 97 Fed. 386, p. 388.
See Parley’s Park Silver Min. Co. v. Kerr, 130 U. 8. 256, p. 261.

Miners may limit the width of a lode claim to 25 feet on each side of the middle of
a vein or lode; but such a rule or custom must be established and must be in force at
the time and place of the location, and such rule must be in accord with the United
States statutes and with the statutes of the State.

North Noonday Min. Co. v. Orient Min. Co., 1 Fed. 522, p. 527.

Jupiter Min. &r) v. Bodie Consol. Min. Co., 11 Fed. 666, p. 673.

Whether surface ground to the width of 300 feet on each side of the middle of the
vein can be taken under this section depends upon local regulations or State laws.

Monarch of the North Claim, In re, Copp’s Min. Lands 304, p. 305.
Mason, In re, 8 C. L. O. 104.

This section makes no provision for a discovery shaft and this may be required or
permitted by local statute.
O'Donnell v. Glenn, 8 Mont. 248, p. 251.

23. LOCATION NOTICE—SUFFICIENCY AND EFFECT.

A location notice must conform to the requirements of this section.

Seidler v. Lafave, 4 N. Mex 369, p. 370.

Seidler v. Lafave, 5 N. Mex 44.

A notice of location posted upon mineral land before discovery of a vein or lode is
anabeolute nullity.

Bonner v. Meikle, 82 Fed. 697, {) 698.

Gemmell v. Swain, 28 Mont. 331, p. 336.

See Upton v. Larkin, 5 Mont. 600.

The location of a mining claim, which, when duly recorded, is constructive notice
of the existence of a vein or lode, is one made under the law and meeting all the require-
ments of the law, and must be one made after the discovery, within its limits, of a
valuable vein or lode.

Wilson Creek Consol. Min., etc., Co. v. Montgomery, 23 L. D. 476, p. 477.
24. TAXATION OF MINING CLAIMS.

If a State tax is in point of fact levied on the property right of the United States,
it must be held void; but if it is levied on the property or the recognized possessory
right of the locator, and can be collected without affecting or embarrassing the title
of the United States and property which belongs to the Government, then there is no
ground for interference with the processes of a State in its collection of the tax.

Forbes v. Gracey, 94 U. 8. 762, p. 763.

When niineral ores become detached from the soil in which they are embedded they
personal property of the mine owners and are free from any lien, claim, or
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title of the United States, though taken from the public lands, and may be subject
to taxation by a State, and collection of the taxes may be enforced by sale the same
a8 other species of property.

Forbes v. Gracey, 94 U. 8. 762, p. 765.

A, State has no power to make its lien for taxes levied on mineral ores a lien on a
mining claim if it interferee in any manner with the right or title of the United States;
but it may make such tax a lien on the posseesory right of the miner, held and owned
by him as a separate and distinct property right from that of the Government in the
public land.

Forbes v. Gracey, 94 U. 8. 762, p. 766.

A valid subsisting mining location or an interest therein is subject to taxation by
a State, though the title to the land on which such mining claim is located is in the
United States and a part of the public lands.

Elder v. Wood, 208 U. 8. 226, p. 231.

See Arizona v. Copper Queen etc. Min. Co., 233 U, S. 87.




SECTION 2321, REVISED STATUTES.

Proof of citizenship, under this chapter, may consist, in the case
of an individual, of his own affidavit thereof; in the case of an asso-
ciation of persons unincorporated, of the affidavit of their authorized
agent, made on his own knowledge or upon information and belief;
and in the case of a corporation organized under .the laws of the
United States, or of anyrgzate or Territory thereof, by the filing of
a certified copy of their charter or certificate of incorporation.

Same as the latter part of section 7, act of May 10, 1872 (17 Stat. 91, p. 94), p. 680.

A. PROOF OF CITIZENSHIP.

B. ALIEN LOCATOR, p. 101.

A. PROOF OF CITIZENSHIP.

1. INDIVIDUAL LOCATOR.

a. METHOD OF PROVING.

b. TRUSTEE A8 LOCATOR—CITIZENSHIP OF BENEFICIARY.
2. UNINCORPORATED ASSOCIATION AS LOCATOR.
3. CORPORATION AS LOCATOR.

1. INDIVIDUAL LOCATOR.

8. METHOD OF PROVING.

Proof of citizenship under this section may consist in the affidavit of the applicant.

O"Reilly v. Campbell, 116 U. 8. 418, p. 420.

McKinley v. Wheeler, 130 U. S. 630, p. 634.

The affidavit of the locator as to citizenship raises & presumption of citizenship.

North Noonday Min. Co. v. Orient Min. Co., 11 Fed. 125, p. 126.

The citizenship of a locator of & mining claim may be established by his oath accom-
panying the recorded notice of a location, and this is taken as prima facie evidence
of the fact and is sufficient until doubt is thrown upon the accuracy of his statement.

Hammer v. Garfield Min,, ete., Co., 130 U. 8. 291, p. 299.

Beals v. Cone, 27 Colo. 473, p. 501.

Proof of citizenship is sufficient where it consists of an affidavit of the claimant cor-
roborated by two witnesses in which it is stated that the claimant is a native-born
citizen of the United States.

Mosley, Inre, 6 L. D. 620, p. 621.

The provision of this section as to the proof of citizenship by the affidavit of the
locator necessarily contemplates an affidavit to some extent based upon information
and belief and the statute substitutes such affidavit for the record of naturalization,

North Noonday Min. Co. v. Orient Min. Co., 11 Fed. 125, p. 126.

This section explicitly sets forth the method to be pursued for the purpose of estab-
lishing the qualifications of citizenship and the department can not impose an addi-
tional condition at variance with the terms of the act.

Mooney, Inre, 3 C. L. O. 68,
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Where the locator’s title to a mine is of recent origin and his citizenship is denied,
the fact of his naturalization or of his declaration of intention to become a citizen must
be proved by the record of some court of competent jurisdiction.

Wood v. Aspen Min., etc., Co., 36 Fed. 25, p. 26.

Citizenship may be proved like any other fact and is a question for the court and
jury to pass upon,

Strickley v. Hill, 22 Utah 257, p. 269.

The Land Department must consider and pass upon the qualifications of the appli-
cant, the acts he has performed to secure the title as well as the nature of the land and
whether it is of the class which is open to sale.

Steel v. Smelting Co., 106 U. S. 447, p. 451.

The burden of proving citizenship is on the locator of & mining claim, where his
citizenship is expressly denied.

Wood v. Aspen Min., etc., Co., 36 Fed. 25.

Objection to the question of want of citizenship can not be taken for the first time
on appeal.

. O'Reilly v. Campbell, 116 U. 8. 418, p. 420.

The rule of evidence as to citizenship prescribed in this section of the Revised
Statutes, which is section 7 of the act of May,10 1872 (17 Stat. 91) has been changed
since the decision of August 4, 1871, in this claim, and the defect mentioned in that
decision has been cured.

New Idria Min. Co., Inre, 6 C. L. 0. 71, p. 72.

b. TRUSTEE A8 LOCATOR—CITIZENSHIP OF BENEFICIARY.

Where an applicant for entry for a mining claim is a trustee, then proof of citizen-
ship as to the beneficiaries is required.
Capricorn Placer, In re, 10 L. D. 641, p. 642.

2. UNINCORPORATED ASSOCIATION AS LOCATOR.

In case of an association or persons unincorporated, the proof of citizenship may
consist of an affidavit of an authorized agent made either upon his own knowledge or
upon information and belief.

O'Reilly v. Campbell, 116 U. S. 418, p. 420.

The provision of this section contemplates an affidavit on information and belief
where the naturalization of a person other than the person making the affidavit is con-
cerned, and the affidavit of an authorized agent on an unincorporated association may
be upon information and belief.

North Noonday Min. Co. v. Orient Min. Co., 11 Fed. 125, p. 126.

This section’ requires proof of citizenship in every member of an association of per-
sons unincorporated and accepts as proof of citizenship in case of a domestic corpora-
tion a certified copy of its certificate of incorporation.

Igo Bridge Extension Placer, In re, 38 L. D. 281, p. 282.

A mining claim located by an association of persons assigning to each a particular
part of the vein is not void because one of such locators was an alien, but the law will
be vindicated by declaring void the particular location of such alien, without regard
to the effect of such a holding.

Golden Fleece Gold, etc., Min. Co. v. Cable Consol. Gold, etc., Min. Co., 12 Nev.

312, p. 326.
See Rose v. Richmond Min. Co., 17 Nev. 25, p. 60.
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3. CORPORATION A8 LOCATOR.

Corporations were intended to be admitted to all the benefits of the mining laws,

Frank Hough Min. Co. v. Empire Prince Min, Co., 42 L. D. 99, p. 102.

The proof of citizenship required by this section, where the locator is a corporation
is properly made by filing with the application for patent a certificate of incorporation
under the seal of the State in which the corporation was organized.

Rose No. 1, etc., Lode Claim, In re, 22 L. D. 83.

Clark’s Pocket Quartz Mine, In re, 27 L. D. 351, p. 352.

Holman v. Central Montana Mines Co., 34 L. D. 568, p. 571.

See South Yuba, etc., Min. Co. v. Rosa, 80 Cal. 333.

A certified copy of the articles of incorporation of a mining company is sufficient to
establish the citizenship of the stockholders as the law presumes that stockholders
are all citizens of the State of incorporation.

Doe v. Waterloo Min. Co., 70 Fed. 455, p. 4

Jackson v. White Cloud Gold Min., etc Co 36 Colo. 122, p. 124,

The language of this section as to proof of citizenship is in the alternative and the
statutory requirement is satisfied by doing either one or the other, and the filing of
the proper certificate of incorporation is sufficient to prove the corporate existence.

Silver King Min. Co., In re, 20 L. D. 116.

To gupport location of & mining claim made by & corporation it must be shown that
such corporation was organized under the laws of the United States or of some State,
and that ita members were citizens of the United States, and severally and mdwld-
ually competent to make the location.

Thomas v. Chisholm, 13 Colo. 105, p. 107.

See McKinley v. Wheeler, 130 U. S. 630.

North Noonday Min. Co. v. Orient Min. Co., 1 Fed. 522.-
Lee Doon v. Tesh, 68 Cal. 43.

In a suit on an adverse claim where the plaintiff alleges that it is a corporation or-
ganized under the laws of the State, and the answer admits such allegation, it is not
necessary to prove the citizenship of the stockholders.

Jeckson v. White Cloud Gold Min., etc., Co., 36 Colo. 122, p. 125.
Duncan v. Eagle Min. Co. 48 Colo. 569 p 571.

B. ALIEN LOCATOR.

1. EFFECT AND RIGHTS.
2. NATURALIZATION>—RETROACTIVE EFFECT.

1. EFFECT AND RIGHTS.
The incapacity of an alien to take a conveyance of a mining claim isopen to question

by the Government only.

Manuel v. Wulff, 152 U. S. 505,
Duncan v. EagleMm Co. 48 Co 569,p 573.

A transfer of a mining claim by a locator to an alien is not to be treated as ipso facto
an abandonment.

Manuel v. Wulff, 152 U. S. 505, p. 508.
2. NATURALIZATION—RETROAOTIVE EFFECT.

Naturalization has a retroactive effect and is deemed a waiver of all liability to for-
feiture and a confirmation of title.

Manuel v. Wulff, 152 U. S. 505, p. 508.
Lone Jack Min. Co. v. Meggmson,SZFed 89, p. 93.
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The locators of all mining locations heretofore made, or which shall
hereafter be made, on any mineral vein, lode, or ledge, situated on
the public domain, their ieit\s and assigns, where no adverse claim
exists on the 10th day of May, 1872, so long as they comply with the
laws of the United States, and with State, Territorial, and local
regulations not in conflict with the laws of the United States govern-
ing their possessory title, shall have the exclusive right of possession
and enjoyment of all the surface included within the lines of their
locations, and of all veins, lodes, and ledges throughout their entire
depth, the top or apex of which lies insiﬁe of such surface lines ex-
tended downward vertically, although such veins, lodes, or ledges
may so far depart from a perpendicular in their course downward
as to extend outside the vertical side lines of such surface locations.
But their ri%ht of possession to such outside parts of such veins or
ledges shall be confined to such portions thereof as lie between ver-
tical planes drawn downward, as above described, through the end
lines of their locations, so continued in their own direction that such
planes will intersect such exterior parts of such veins or ledges. And
nothing in this section shall authorize the locator or possessor of a vein
or lode which extends in its downward course beyond the vertical lines
of his claim to enter upon the surface of a claim owned or possessed
by another.

This section is the same as section 3, act of May 10, 1872 (17 Stat. 91), p. 677.

. PURPOSE OF MINING STATUTES.

COMMON-LAW RULE OF OWNERSHIP—APPLICATION TO MIN-
ERAL LANDS, p. 108.

MINERAL LANDS NOT ACQUIRED UNDER OTHER LAWS, p. 104.

GRANTING FORCE OF SECTION—VEINS AND CLAIMS, p. 104.

MINING LOCATIONS OR CLAIMS, p. 104.

LOCATOR’S POSSESSORY RIGHTS, p. 110.

OWNERSHIP OF VEINS, p. 127.

EXTRALATERAL RIGHTS, p. 133.

TRESPASS— PRESUMPTION AND JUSTIFICATION, p. 160.

PATENT FOR MINING LOCATION, p. 161.

RULES AND REGULATIONS OF MINERS, p. 162.

STATE REGULATIONS—EXTENT AND VALIDITY, p. 163.

. JURISDICTION OF COURTS—FEDERAL QUESTIONS, p. 163.

A. PURPOSE OF MINING STATUTES.

The general purpose of the mining laws was to encourage citizens of the United
States to assume the hazards of searching for and extracting the valuable minerals
deposited in the public lands, and it was supposed that by reason of the stimulus thus
given to the production of mineral wealth and rendering the same available to com-
merce and the arts the public would indirectly receive a compensation commensu-
rate with the value of the grant, and thus the legislation is approved as embodying a
wise public policy.

United States v. Rizzinelli, 182 Fed. 675, p. 682.
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It was not the intention of Congress to deprive a previous locator of existing rights
by any new requirements unless such intention is clearly manifested.
Central Eureka Min. Co. v. East Central Eureka Min. Co., 146 Cal. 147, p. 152.

B. COMMON-LAW RULE OF OWNER SHIP—APPLICATION TO MINERAL
LANDS.

The common-law rule that whoever 6wns the surface is entitled to all beneath does
not apply to lode mining claims.

Montana Co. v. Clark, 42 Fed. 626, p. 629.

Bullion Min. Co. v. Croesus Gold ebc Min. Co., 2 Nev. 168.

United States v. San Pedro & Canon del Agua Co., 4 N. Mex. 225, p. 296.

Congress intended by this section to change the common-law rule which reserved
in every grant from the Crown all precious metal.

Waterloo Min. Co. v. Doe, 82 Fed. 45, p. 50.

The mining statute introduced an improved modification of the common-law rule
and gave to the proprietor of a vein or lode the right to pursue the same beyond his
own lines and outside of the particular segment of the earth embraced within the lines
of his claim extended vertically downward and was to that extent an enlargement of
his common-law right, but at the same time he holds his possession subject to the same
right in others, and is liable to have his land entered by an adjoining proprietor pur-
suing his vein or lode in its course beyond his own side lines, and to this extent his
common-law possession is abridged.

Richmond Silver Min. Co. v. Davy, 10 C. L. O. 291.

This section gives the locator of a vein the right to follow it throughout its entire
depth outside of the vertical side lines of the surface locatlon contrary to the common-
law rule.

Tyler Min. Co. v. Last Chance Min. Co., 71 Fed. 848, p. 851.

The enlargement of the common-law poesessory right given by this section is inci-
dent only to a claim located in the manner provided by law, and the exercise of such
right operates to the abridgment of the possession of every tenement penetrated or
intersected by a vein having its top or apex in a superior tenement.

Duggan v. Davey, 4 Dak. 110, p. 122.

This section, conferring what is known as the apex right, is in derogation of the
common law which granted to the owner of lands all veins within the vertical lines
of his land to the center of the earth, and the presumption is that the owner of the
lands has the right to veins and ore bodies within his vertical side lines.

Collins v. Bailey, 22 Colo. App., 149, p. 162.

A patent for a mining claim grants the fee not to the surface and ledge only, but
to the land containing the apex of the vein or lode, and the right to follow the vein
upon its dip between the vertical planee of the parallel end lines is an expansion of
the rights conferred by a common-law grant, and it is subject to the corresponding
right of an adjoining locator to follow his vein in its course downward beneath the sur-
face included in the first grant, and in these two respects only do the rights conferred
by the statute differ from those held under the common law.

Parrot Silver, etc., Co. v. Heinze, 25 Mont. 139, p. 147.

See Calhoun Gold Min. Co. v. Ajax Gold Min, Co., 182 U. S. 499.

Boston & Montana Min. Co. v. Montana Ore Producmg Co.. 188 U. 8. 632.
Maloney v. King, 25 Mont. 188, ﬁ 192,
State v. District Court, etc., 25 Mont. 504, p. 519.
State v. District Court, etc., 28 Mont. 528 p. 540.
Maloney v. King, 30 Mont. ] 158, p. 161.
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1f the mining laws of the United States had followed the rule of the common law
as to underground rights and the mining laws of Spain and Mexico in confining the
locator of a lode claim to perpendicular lines on every side of his claim, there would
then be no reason for placing any other lines of his location upon or across patented
claims, but the mining laws of the United States mark a distinct departure from these
earlier laws in the matter of underground and extralateral rights.

Hidee Gold Min. Co., In re, 30 L. D. 420, p. 424.
C. MINERAL LANDS NOT ACQUIRED UNDER OTHER LAWS.

No title to lands known at the time of the sale to be valuable for minerals can be
acquired under the preemption or homestead laws.

Deffeback v. Hawke, 115 U. 8. 392, p. 402.
Diamond Coal, etc., Co. v. United States 233 U. 8. 236, p. 238,

Where a valuable deposit of mineral exists in vein or lode formation the area is dis-
posable only under the provisions of the lode mining laws.

Harry Lode Min. Claim, In re, 41 L. D. 403, p. 406.
D. GRANTING FORCE OF SECTION—VEINS AND CLAIMS.

This section is the only part of the mining law which grants the right to possess any
vein, lode, or ledge, and the vein originally discovered, and for the sake of which the
location is made, is lumped in with other mineral deposita that may happen to exist
within the limits of the surface claim, and no part of it is granted except that part the
top or apex of which lies inside of the surface lines extended downward vertically.

Gleeson v. Martin White Min. Co., 13 Nev. 442, p. 457.

The mining law provides no means of locating a vein except by defining a surface
claim including the croppings or point at which the vein is exposed, and the part of
the vein located is determined by reference to the lines of the surface claim.

Golden 9Fleec:e Gold, etc., Min. Co. v. Cable Consol. Gold, etc., Min. Co., 12 Nev.
312, p. 32
SegGleesonv Martin White Min. Co., 13 Nev. 442, p. 456.

E. MINING LOCATIONS OR CLAIMS.

1. LOCATION STATUS—JURISDICTION OF LAND DEPARTMENT.
2. LOCATION ON APEX OF VEIN.
3. RIGHT MEASURED BY LENGTH OF APEX.
4, LOCATION ON BLANKET VEIN—APEX AND RIGHTS.
5. SUBSURFACE VEIN A8 BASIS OF LOCATION.
6. VEIN AND LODE S8YNONYMOUS.
7. WHAT CONSTITUTES A VEIN OR LODE.
8. EVIDENCES OF EXISTENCE OF VEIN OR LODE.
9. DISCOVERY ESSENTIAL.
10. BOUNDARY PLANES DETERMINED BY SURFACE LOCATION.

1. LOCATION STATUS—JURISDIOTION OF LAND DEPARTMENT.

A valid mining location invests the locator and his assigns to the exclusive benefi-
cial use, enjoyment, and possession of the mining land covered by his location, and in
80 far consummates a disposition of those interests in and to such land, and therefore
the status of such a location is within the jurisdiction of the Land Department,

Yard, In re, 38 L. D. 59, p. 66.
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The posscecory title and exclusive right of possession given under this statute is
uniformly recognized by the courts and by the Land Department.

Gabathuler, In re, 15 L. D. 418, p. 420.

The exclusive right of possession and enjoyment of all the surface given by this
section can not be nullified or otherwise affected by any reservation of surface rights
inserted in a patent by the Land Depa.rtment

Townsite Clause, In re, 5 L. D. 256, p. 25

See Deffeback v. Hawke, 115 U. 8. 392.

2. LOCATION ON APEX OF VEIN.

The top or apex of a vein, within the meaning of this section, is the highest point
of such vein where it approaches nearest to the surface of the earth, and where it is
broken on its edge 8o as to appear to be the beginning or end of the vein.

Stevens v, Williams, 23 Fed. Cas. 44, p. 46.

The top or apex of & vein or lode is the end or edge or terminal point of such vein or
lode nearest the surface of the earth. It is not neceesary that it should be on or near
or within any given distance of the surface, but if found at any depth and the locator
can define on the surface the area which will inclose it, then the vein or lode may be
held by such Iocation.

Tron Silver Min. Co. v. Murphy, 3 Fed. 368, p. 373.

8ee Mining Co vTa.rbet,9888463,p 469.

The terms ““ top” and “‘apex” may in some instances refer to the floe of the lode, or
that part of the lode which has been detached from the body of the mineral in the
crevice and floe downward on the surface, or that may mean that part which stands
in the solid rock though below a considerable body of the surface mass, but in any
event as being the part of the lode which comes nearest the surface.

Stevens v. Williams, 23 Fed. Cas. 44, p. 46.

The legal apex ot a vein that dips outofgmund disposed ofundertheplacerornon-
mineral laws, for the purpoee of discovery, is that portion of the vein within the public
lands which would constitute its actual apex if the vein had no actual enstencemthe
ground so disposed of.

Woods v. Holden, 26 L. D. 198, p. 206.

Woods v. Holden, 27 L. D. 375 (on review).

This section was framed upon the hypothesis that all lodes or veins occupy a poeition
more or lees vertical in the earth, and stand upon their edge in the body of the moun-
tain, and the words ‘“‘top” and “apex” in this connection refer to the parts which
come nearest to the surface.

Stevens v. Williams, 23 Fed. Cas. 44, p. 45.

The term ‘““outcrop” used in connection with a vein or lode, and as it concerns a’
vein, is an essential part of the definition of the apex or top of & vein, but it does not
imply the presentation of the mineral to the naked eye on the surface of the earth, but
means that it comes 80 near to the surface that it is found easily by digging, or it is the
point at which the vein is nearest to the surface of the earth.

Stevens v. Williams, 23 Fed. Cas. 40,

See Mining Co. v. Tarbet, 98 U. 8. 46§p 469.

A controversy as to what is the top or apex of a vein or lode is a question of fact fo
be determined by evidence, and not one of law, as these are not scientific expressions
bat words in common use.

Bluebird Min. Co. v. Largey, 49 Fed. 289, p. 291.

A mere swell in the mineral matter which shows itself at or near the surface and then
turns over and goes on down at a declination is not & true apex within the meaning

56074°—Bull. 94—15——10
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of the statute, as this term does not mean merely the highest point in a continuous
succeasion of rolls or waves in the elevation and. depression of mineral nearly hori-
zontal.

Stevens v. Williams, 23 Fed. Cas. 40, p. 43.

Where the apex of a vein is of such width as to be partly in one location and partly
in another, the rights of the locators or owners will be determined by pnnnty of
location.

St. Louis Min., etc., Co. v. Montana Min. Co., 104 Fed. 664, pp. 667, 668.

Bunker Hill, etc Mm etc., Co. v. Empire Staw etc., Mm etc., Go 106 Fed. 471.

Last Chance Min. Co. v. Bunker Hill, etc., Min. etc Co 181 Fed. 579, p- 588.

There is a difference between a lode sufficient to validate & location and an apex
giving extralateral rights.

Grand Central Min. Co. v. Mammoth Min, Co., 29 Utah 490.

Approved in Mammoth Min. Co. v. Grand Central Min. Co.,213U. 8. 72, p. 77.

See Lawson v. United States Min. Co., 207 U. S. 1.

The law contemplates that a location shall be on one vein, and while certain righta
attach to other veins whose tops or apexes are found within the surface boundaries,
yet but one vein can be made the basis of a location.

Johnson, Inre, 7 C. L. O. 85, p. 86.

The middle of a vein or lode must be ascertained by actual exploration and develop-
ment, or the discovery shaft must, for executive purposes, be taken as the middle of
the vein and the lateral measurements made therefrom.

Johnson, In re, 7 C. L. O. 35, p. 36.
SeeHopeMm Co.,5C. L. 0. 118.

3. RIGHT MEASURED BY LENGTH OF APEX.

A miner having an apex in his location is entitled to as much length of the vein on
the strike, no matter how deep he may go in the dip, as he has length of apex within
his surface lines, whether the apex reaches the surface or is found beneath the same,
within the planes of his exterior boundary lines extending downward perpendicularly.

Fitzgerald v. Clark, 17 Mont. 100, p. 116.

When a locator owns an apex, whether it extends through the entire or through but
a part of his location, he necessarily owns an equal length of such vein to its utmost
depth.

Tyler Min. Co. v. Last Chance Min. Co., 71 Fed. 848, p. 851.

4. LOCATION ON BLANKET VEIN—APEX AND RIGHTS.

The apex of a blanket vein is regarded as coextensive with the space between the
gide lines, and every part or point of such apex as much the middle of the vein as any
other part.

Homestake Min. Co., In re, 29 L. D. 689, p. 690

Belligerent & Other Lode Min. Claims, In re, 35 L. D. 22.

A blanket vein is one where the ore body covers the entire area within the limits
of the gide and end lines of the location.

Homestake Min. Co., In re, 29 L. D. 689, p. 690.

Belligerent & Other Lode Min. Claims, In re, 35 L. D. 22, p. 25.

The right to an entire lode can not be asserted under a location covering a part only
of its width, and the location is only good for the part within the lines extended ver-
tically downward.

Hall v. Equator Min., etc., Co. llFed Cas. 222.

See Bullion, Beck & Champion Min. Co. v. Eureka Min, Co., 5 Utsh 3, p. 55.
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5. SUBSURFACE VEIN AS BASIS OF LOCATION.

A valid location may be properly laid upon a vein though it does not crop out upon
the surface. If it lies entirely beneath the surface, and the course of its apex can be
ascertained by sinking shafts at different points, such shafts may be adopted as indi-
cating the position and course of the vein. In such case locations may be properly
made on the surface, 80 as to secure a right to the vein beneath; but the act of Con-
gress must be followed in laying claims and locations, where the vein does crop out
along the surface, or it is so slightly covered by foreign matter that the course of its
apex can be ascertained by ordinary surface exploration.

Co. v. Tarbet, 98 U. 8. 463, p. 469.

Last ce Min. Co. v. Bunker Hill, etc., Min., etc., Co., 131 Fed. 579, p. 589.

A vein or lode somewhat below the plane of the horizon is within the meaning of
this section, and may be pursued beyond the side lines of the claim in which it has
its outcrop.

Leadville Co. v. Fitzgerald, 15 Fed. Cas. 98, p. 100.

6. VEIN AND LODE BYNONYMOUS.

The words ‘“vein,’’ ““lode,’’ or ‘‘ledge,”” are used in the statute to designate a min-
eral depoeit in rock in place, and they are suppoeed to be nearly synonymous in
meaning.

Iron Silver Min. Co. v. Cheesman, 116 U. 8. 529, go

Iron Silver Min. Co. v. Cheeeman, 8 Fed. 297, % 1.

See United States v. Iron Silver Min. Co., 128 U. S. 673, p. 680.

The words ‘‘vein,”” ‘‘lode,”” and ‘‘ledge” used in this section are regarded as syn-
onymous.

Synnott v. Shaughnessy, 2 Idaho, 122 (111).
7. WHAT CONSTITUTES A VEIN OR LODE.

The usual definition of a vein or lode is an aggregation of mineral matter containing
ores in fissures of rocks.

Waterloo Min. Co. v. Doe, 82 Fed. 45, p. 54

A vein or lode as used in this statute applies to any zone or belt of mineralized rock
lying within boundaries clearly separating it from the neighboring rock.

Iron Silver Min. Co. v. Cheesman, 116 U. 8. 529, p. 531.

Eureka Consol. Min. Co. v. Rlchmond 8 Fed. Caa. 819.

Stevens v. Williams, 23 Fed. Cas. 40.

Mammoth Min. Co. v. Grand Central Min. Co., 213 U. S. 72, p. 77.

A lode or vein is a body of mineral or mineral-bearing rock within defined bounda-
ries in the general mass of the mountain. A body of mineral or mineral-bearing rock
in the general mass of the mountain, so far as it may continue unbroken and without
interraption, may be regarded as a lode, whatever the boundaries may be.

Iron Silver Min. Co. v. Cheesman, 116 U. 8. 529, p. 531.

Mammoth Min. Co. v. Grand Central Min. Co., 213 U. 8. 72, p- 77.

Wheeler v. Smith, 23 L. D. 395, p. 399.

Where there are well-defined boundaries, very slight evidence of ore within such
boundaries is sufficient to prove the existence of a lode. Such boundaries constitute
4 fissure, and if ore is found therem, though at considerable mtervals and in small
quantities, it is called a lode or vein.

Iron Silver Min. Co. v. Cheesman, 116 U. 8. 529, 131 536.
Mammoth Min. Co. v. Grand Central Min. Co., 213 U. 8. 72, p. 77.



108 UNITED STATES MINING STATUTES ANNOTATED.

If a vein or lode was formed originally between different strata or different kinds
of rock, and by subsequent upheaval or depreesion the whole mass was broken into
fragments and a new fissure formed on the face of the infracted rock, and a new or differ-
ent position thus given the vein or lode, it gains by that circumstance a new end or
terminal point, and it may be held by a proper location

Iron Silver Min. Co. v. Murphy, 3 Fed. 368, p. 3

Jupiter Min, Co. v. Bodie Consol. Min. Co., 11 od 666, p. 670.

See Eureka Consol. Min. Co. v. Richmond Min. Co., 8 f‘ed Cas. 819.

Doe v. Waterloo Min. Co., 54 Fed. 935, p. 942.

Fissure veins and lodes exist and are continuous without having any filling at cer-
tain points or places of mineral matter.

Consolidated Wyoming Gold Min. Co. v. Champion Min. Co., 63 Fed. 540, p. 544.

A fissure vein or lode may have, in addition to the clear fissure filling of mineral, a
considerable amount of decomposed wall rock, clay, etc.

Consolidated Wyoming Gold Min. Co. v. Champion Min. Co., 63 Fed. 540, p. 544.

A lode or vein in its unworked and undeveloped stage can not